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does not, however, appear to be anything in the act to indicate that
the Legislature intended that costs incurred in a preliminary hearing
upon a charge of arson, should be paid out of the fund. If it should
be claimed that prelililinary hearings in arson cases should be paid
out of the state fire marshal fund, then upon the same theory, the
costs incurred in the trial of the case in the district court would
likewise be a proper charge against the fund. Thus the entire fund
might be exhausted and little, if any of it at all, applied to the
purposes for which the fund was intended and created, and thereby
the entire purposes of the act would be defeated. I do not think the
Legislature so intended.
Previous to the enactment of Chapter 148, above, the law of this
state made the crime of arson a felony and the costs incurred in the
prosecution of such crime were paid in the same manner as costs
inc:lrred in any other criminal cases. There is nothing in Chapter
148 indicating that costs incurred in the prosecution of arson cases
are to be paid in any different maner than they were paid before
the enactment of this chapter. In my opinion, so radical a change
in the law would not be construed by implication, and' in the absence
of express enactment I think it cannot be considered that the Legislature intended to make such a change. Therefore, I am of the
opinion that the costs incurred in the case w.hich you mention are
not payable out of the fire marshal fund.
Answering your second question: This department on March 23,
1909, in an opinion to the Hon. W. B. Trippett, county attorney of
Deer Lodge County (Vol. 3, p. G5, Rep. and Off. Opinions) held' that
policemen were entitled to witness fees for appearing in courts not
of record in ,criminal cases. Upon the same theory, it would seem
tlhat members of the fire department would be entitled to witness
fees in the same courts in the same cases. Sec. 3327, R. C., further
expressly provides that firemen shall not be deemed officers of the
'municipal corporation in which the fjre department they are members
of is established. Therefore, firemen would l::>t come within the prohibition of Sec. 3182, and in my opini:>ll are entitled to witness fees for
appearing at hearings of the kind about which you inquire.
Xothing herein stated shall be construed as applying to investigations or inquiries conducted under Secs. 11, 12 or 13 of Chap. 148
above.
Very truly yours,
D. M. KELLY,
Attorney General.

Coal M,ines, Amount of Explosives Which May Be Stored in.
Explosives, Amount of Which May Be Stored in a ~ine.
Section 8546 fixes the quantity of explosives which may be
stor"!d in a mine at three thousand pounds.
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February 1st, 1913.
Hon. J. B. McDermott,
State Coal Mine Inspector,
Helena, Montana.
Dear Sir:
I beg to acknowledge receipt of your favor of the 28th ult., to
the following effect:
"Would a foreman, superintendent, manager or owner, or
their agents, be permitted, under our mining laws, to take
black blasting powder or other explosives into the coal mines
and store in receptacle or magazine for convenience of themselves and employes working therein, and what, if any, limit
is placed' upon the amount of explosives that may be so st:Jred,
temporarily, for daily use in the coal mines, ,by the above mentioned officials?"
In reply thereto I beg to advise that Sec. 8546 of the Revised Codes
expressly ,covers the question of how great a quantity of explosives
may be ston:Jd in a mine, and fixes the quantity at three thousand
pounds.
Sec. 8546, Revised Codes.
This section, in my opinion, still remains the law upon this point.
It has not been repealed or modi.fied, in my estimation, by Sec. 79
of Chap. 119, Laws of 1911. The latter section has application only
to the quantity of powder which a workman may take with him tci
his work, and cannot, in my opinion, be construed as an amendment
to the prior section, 8546, which expressly refers to the quantity of
powd'er which may be stored in a mine., You are, therefore, advised
that no more than t,hree thousand pounds of powder may be stored
in a mine for daily use.
Very tr.Ily yours,
D. M. KELLY,
Attorney Gell'eral.

Certificated Mine Foreman, Authority of in Coal Mines.
Coal Mines, Authority of Certificated Mine For-eman in.
The man employed as foreman in charge of the underground
work of a coal mine must possess the qualifications required by
the Mining Code, and have authority to hire and discharge men
in emergency cases where the safety of the workmen require it.
He should have absolute authority to determine all questions of
prosecuting the work where the immediate safety of the miners
is involved.
February 1st, 1913.
Hon. J. B. McDermott,
State Coal Mine Inspector,
Helena, Monta:na.
:Qear Sir:
I beg to acknowledge receipt of your favor of the 28th ult., to
the following effect:

