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there shall be no limit to the possible number of such renewals.
No su,ch certificate shall be renewed' unless the
applicant has taught at _ least ten months during the life of
such certificate.'
"The question has been raised as to the constitutionality
of this section in view of the fact that the commission recommends that hereafter when professional or first grade certificates are granted, that branches in addition to those now
required be added."
You are advised that in my opinion Sec. 909 is not unconstitutional.
The exemption of particular persons from taking examinations in
statutes such as the one you propose, is not uncommon in this state.
When the Legislature required dentists to obtain a certificate as a
prerequisite to the right to practice dentistry, those dentists who
were then in the practice were exempted. Sec. 623 of the Political
Code, 1895; Sec. 1576, Revised' Codes.
The courts uniformly held that such provisions are not unconstitutional on the ground of dis,crimination.
30 Cyc., 1560.
State v. Creditor, 44 Kan., 565.
24 Pacific, 346.
Ex Parte Sinney, 10 Nev. 323.
State v. Call, 28 South Eastern, 517.
In re Cristensen, 59 Wash. 314, 320.
109 Pac. 1040.
You are therefore advised that in my opinion the above section
is not unconstitutional.
Very truly yours,
D. M. KELLY,
Attorney General.

Counties, Charges Against. Sheriff, Expenses Account of.
Mileage and Expenses, of Sheriff.. Expenses and Mileage of
County Officers.
Mileage and actual expenses of travel cannot both be allowed.
Where actual expenses are allowed the county board must
determine the necessity and reasonableness of the charge made.
January 31st, 1913.,
Hon. Joseph J. McCaffery,
County Attorney,
Butte, Montana.
Dear Sir:
I am in reqeipt of your letter of the 30th inst., inclosing copies
of ex-Sheriff O'Rourke's expense account, with the request for my
opinion as W the legality thereof. I also acknowledge receipt of a
copy of ,an opinion rendered by you to the honorable <:Qunty commissioners of ,your county, relating to the legality of the claims made
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by the ex-sheriff. You are fulIy advise1i as to the statutory requirements relating to the form and manner of presenting claims to the
board of county commissioners, and on that subject I shall do no
more than to calI attention to the statutes. From the information
presented by the bill filed' by Sheriff O'Rourke, I can not certainly
say as a matter of law whether the same should be allowed in whole
or in part, or rejected alI together. It would appear from the statement of some of the items that the claim should be filed direct
against the state, that is that it is a state rather than a county
charge, if any proper charge at all. The question of the right of the
sheriff to cha'rge and collect mileage when traveling outside of the
state has been heretofore considered by this department, in an opinion
rendered to the Hon. F. P. Leiper, county attorney at Glendive, :'IIontana, on March 15, 1911, and reported in Opinions of Attorney General
of 1910-12 at page 124-125, to which opinion reference is hereby made.
Sec. 3137, R. C., referred' to by you, appears to be specific and plain
and to leave little, if any, room for construction. It appears from
that section that in transporting persons to the state prison, state
reform school and insane asylum, actual expenses necessarily incurred
are paid. In other cases 10 cents per mile is paid and where mileage
is allowed that seems to include all other expenses. The Supreme
Court has heretofore 'passed upon similar sections, and the holding
of the court is universally to the effect that mileage and expenses
are not alIowed, but that mileage itself includes what other expenses
may be ineurred by the officer in the discharge of his duty.
Proctor v. Cascade County, 20 Mont. 315.
Scharrenbroich v. Lewis and Clark County, 33 Mont. 250.
rhis question is alSo incid'entally treated on in
State ,ex reI. Wynne v. Board, 117 Pac. 77.
You are also aware of the fact that in addition to the specific
provisions of Sec. 3137, relating 'to mileage, Sec. 3111 appears as ,a
general law upon that subject.
The provisions of S~c. 3199 relate generally to what are properly
charges against the county, and being a general law, it can not
have the effect of repealing a specific prOVlSIOn relating to the particular subject. l\'Ioreover, both Sec. 3111 and Sec. 3137 are subsequent in point of tin;te to Sec. 3199.
It is also fundamentalIy true that a charge against the county
unless authorized by law, ought 1,10t to be allowed, and cannot legally
be paid, for boards of county commissioners have no common law or
general jurisdiction. Their power is statutory.
I inclose herewith copies Of ex-Sheriff O'Rourke's eXIJense account
transmitted to me with yo~r letter.
Very truly yours,
D. M. KELLY,
Attorney General.
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