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rate of remuneration than that named in the contract. The law does
not require, nor does it admit of your commission becoming a party
to such a contract, and your possession of it would merely put in
your hands evidence of .the agreement between the parties-if you
should see ,fit to investigate the same.
Yours very truly,
D. M. KELLY,
Attorney General.

Pardons, Commutations, Etc., Granted by Governor. State
Board of Pardons, No Power to Grant Commutation of Punishment or Pardons. Governor, Power of to Grant Pardons,
Commutations, Etc.
The state board of rpar<dons has no authori ty to grant commutations of punishment, or pardons, but such power is vested
in t,he gov'ernor, the board having 'Only the authority to approve Or disapprove of the a·ction taken on such matters by
the governor.
December 15th, 1913.
Hon. S. V. Stewart,
Governor of the State of Montana,
Helena, Montana.
Dear Sir:
I am. in receipt of your favor of the 12th instant, submitting a
question:
"As to the relative authority of the governor and the state
board of pardons 'to grant commutation of punishment' of
persons con vic ted of crime.'''
Sec. 9, Art. 7, of the State Constitution, provides:
"The governor shall have the ,power to grant '" * '" a
oommutation of ,punishments '" '" '" after conviction and judgment" for offenses committed against the criminal laws of this
state."
The section further provides that the secretary of state, attorney
general and: state auditor shall constitute a board of pardons, and
that .the legislative assembly shall 'by law prescribe the sessions of
said boa;rd and regulate the proceedings thereof. This section further
provides:
"The governor shall communicate to the legislative assembly at each regular session each case of « « '" commutation granted '" '" "'."
By the provisions of Sec. 9556 et seq. the legislature has pre·
scribed the methods of procedure to 'be observed by the board of
pardons in the consideration of cases submitted to it, providing,
among other things, for the publication or giving of notice of hearing,
and for the filing with the secretary of state the decision of the
board'; and also providing that the governor must notify the board
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that he has granted such commutation, and that such commutation
is not efl'ective until it is approved by a majority of the board of
pardons. The legislature has not at any time attempted, even if it
possessed that power, to confer any authority upOn the board of
pardons to grant of its own motion commutations, pardons or reo
prieves, but has left the power of the board, where it seems to be
placed by the constitution, limited to approving or disapproving the
action taken on such matters by the governor. This section of the
constitution above quoted seems to confer exclusive authority upon
the governor to take the initiative in all such matters, and the only
question submitted to the board' is that Qf approving or disa'pproving
the action taken by the governor. This is the holding of the courts
.of last resort in state~ having similar constitutional provisions.
People v. Cook, 147 ~lich. 127.
110 X. W. 514, and cases cited.
Ex parte ~lcClure (Okla.) 118 Pac. 591.
Ware v. Sanders, 146 Iowa, 233.
124 X. W. 1081.
State ". Sloss, 25 :\10. 29l.
69 Am. Decisions, 4G3.
29 Cyc. 1562.
In an opinion given by the Justice of the Supreme Court of
Massachusetts, on inquiry submitted by the governor and the counsel
concerning their authQrity in the granting of pardons, it is after
some discussiQn as to the meaning of the phrase "by and with the
advice of cQunsel,''' said:
"SO', a'S to pardons, 'the power of pardoning offenses " " "
shall be in the gQvernor.' But this power can be exercised
only 'by and with the advice of connsel.' If the governor does
not think it his duty he has no occasion to take the advice
of the counsel. If he should consult them, and they should
unanimously advise him to' pardon, it would not be his duty
to act unless he himself should think he ought to exercise
his power. It is not intended that he should be obliged to
bring ,before the counsel an a,pplication for pardon when he
wa's plainly of opinion that no pardon should be granted."
As said in the syllabi of this opinion:
"The responsibility rests primarily upon the governQr to
determine whether any action is called fnr, and what action,
if any, is desirable, and the approval and the concurrence of
the counsel are required Qnly to complete an affirmative act."
190

~Iass.

61G, G20.

If, therefore, the governor does commute punishment and serves
the notice upon the board, as required by the provisions of the
'Statute. the board is limited to the single question: "Shall the action
.of the governor be approved?" And if the board disapproves the
.action of the governor, there is nothing further before the board
for it to act upon, unless the governor aga:in commutes punishment,for if the first commutation is not approved, its disa.pproval is not

376

OPIXIO~S

OF HE

ATTOR~EY

GEXERAL

any bar to another commutation. The ,board of pardons does not
possess any common law powers with reference to such matters, and
can only act upon that which is submitted to them by the chief
executive.
The mere fact that the governor transmits, pursuant to the provisions of Sec. 9568, a commutation to the legislative assembly relative to a commutation granted by him is not of itself a commutation,
but is only the information which the law requires him to give to
the legislature.
Yours very truly,
D. M. KELLY,
Attorney General.

School Districts, Funds of. New District, Apportionment to.
Distribution, Fund of Between New and Old District. County
Superintendent, Duty of.
It is t'he 'c~uty of th'e count,y superintendent to notify the
county treasurer of the proper divi'Sion to ,make of the funds.
between an ole! anld new 's'chool district.
December 16th, 1913.
Hon. H. A. Davee,
State Superintendent Public Instruction,
Helena, Montana.
Dear SJr:
I am in receipt of your letter of the 8th instant, submitting the
question:
"As to the method of procedure in paying money from an
old district to a new district where the old district has been
divided, and the new district is entitled to a part of the funds
remaining in the treasury of the old district."
Subdiv. 4 of Sec. 404 of Chap. 76 of the Laws of 1913 specifically
provides that:
"All divisions of funds under this provision shall be made
by the county superintendent,"
And the section further provides that where the moneys are subsequently collected by taxation that the county treasurer shall retain
the same
"Until the same shall be apportioned by the county superintendent, whose duty it shaH 'be to apportion such money," etc.
No reference is made in this section to any action on the part
of the school trustees or to the issuance of any warrant.
In the case of distribution of indebted'ness it is distinctly provided that the trustees of the new district shall issue a warrant to
the old district.
The division of ,the school funds in the hands of the county
treasurer does not involve the paying out of any money. It is merely
II; system of bookkeeping which would increase the funds of the new
district and decrease the funds of the old' district. I am fully Con-

