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In a subsequent case the Supreme Court of Texas sustained a
judgment of conviction although the minor at the time had a written
order from an adult, the court in effect holding that notwithstanding
the written order the dealer knew that in fact the sale was mad:! to
the minor.
Horsky v. State, 36 S. W. 443.
Sec. 187 of the Indiana Laws of 1881 prohibits the sale or harter
of liquors to minors. The supreme court of that state, under this
statute has repeatedly held that agency is no defense, and that it is
immaterial whether the minor is acting on his own initiative or is
the agent of another-the law prohibits the sale to him, and that:
"Whether the sale is direct or indirect, it is still a sale."
Fehn v. State, 3 Ind. App. 568.
Homes v. State, 88 Ind. 145.
These principles here announced are further discussed in White
v. Manning (Tex.) 102 S. W. 1160; 17 Am. Eng. Ene. L. 338; 23
eyc. 195.
From these authorities, and from the statute, it necessarily follows that the selling or giving of liquor to a minor is a violation
of the provisions of the statute, whether such minor is acting as an
agent or principal.
Yours very truly,
D. ::\1. KELLY,
Attorney General.

Montana

State Tuberculosis Sanitarium, Admission to.
Patients, How Admitted. Examining Physicians,
Necessity of Examination by Designated.
The method of 'exalffiinaJtion mentioned in Sec. 9, ChaJp. 125,
Laws of 1911, aTe not conclusive as to the sanitarium, nor
intendeld in all -cases to be ·exdusiv.e as to -the -county. vVhile
it is Gesimble that the -certifi'cate of a designated physician
be obtained, a failu.re ,to procure such certificate 'will not det)ri\"·e the sanita,riuiIn of autihority to receiYe. examine and treat
patient's sent by local authorities.

1~ubercu1osis

October 1 ith, 1913.
Hon. T. D. Tuttle,
President State Tuberculosis Sanitarium,
Warm Springs, Montana.
Dear Sir:
I am in receipt of your letter of the 12th instant, submitting the
question:
"\Vould it be within the intent of the law to admit as
patients to this institution county cases examined by the county
physician or a health officer, though such physician or healt~
officer is not a regularly appOinted examining physician?"
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The state hospital to be known as the ":\Iontana State Tuberculosis
Sanitarium" was created and established by the provisions of Chap.
125, Session Laws of 1911. The question here submitted has relation
to the construction and application of the provisions found in Secs.
9 and 10 of this chapter. In Sec. 9 it is provided that there shall be
appointed
"Reputable physicians " " " who shall examine all persons
applying for admission to said sanitarium for treatment."
In Sec. 10 provision is made for the admission of free patients upon
the written request of local authorities, and it is further provided
that the county or town chargeable with the care of indigent p<:lrsons
shall bear the expense of transporting such person to and from the
sanitarium, and shall also bear the expense of
"Treatment, maintenance and the actual cost of clothing fllr·
nished by the sanitarium to such poor and indigent person:'
Section 10 further provides:
"No' person shall be admitted as a patient in said institution without the certificate of an examining physician,
.. * • and if, upon the reception of a person at such sanitarium, 'it is found by the authorities thereof that he or she
is not suffering from tuberculosis or miner's consumption,
he or she shall be returned to the place of his or her resi. dence and the expense of transportation to and from the
sanitarium shall ,be paid by the county," etc.
H appears from this provision in Sec. 10 that the certificate of
"an examining physician" is not conclusive on the sanitarium, nor
is it a protection to the county, for notwithstanding such certificate,
the county may be called upon to bear the expense of transporting
the patient b'ack to the county. Such certificate is rather a protection
to the patient, and also a cautionary measure on the part of the
county. If then such certificate of examination is not recognized by
the sanitarium, why should it be conclusive as against the county,
and if the local authorities, including the county physician, and the
"examining physician" disagree, is the county and the patient without
redress or appeal? Under the Jaw the direct benefit resulting from
the treatment is to the individual, and the ravages of the disease
are not stayed by reason of any confiicting claims of authority. In
\Oiew of the facts stated or necesarily included in the law that the
county is liable for the expenses, that application must be made
through the local authorities who must officially act thereon, that
the certificate of the examining physician is only advisory as to the
sanitarium, I am inclined to the conclusion that the clause appearing
in Sec. 9 to the effect that the "examining physician" referred to
therein "shall examine all persons applying for admission," etc., is
not so far mandatory that it cannot be departed from when the right
of the case demands it In subserving the real intent and p'lrposes
of the law. The phrase "certificate of an examining physicia:J." may
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with as much lOgic and propriety be taken to mean "certificate of
the physician who examines," as to have reference to one of the
physicians referred to in Sec. 9.
The method of examination mentioned in Sec. 9 is by the positive
provisions of Sec. 10 not eonclusive as to the sanitarium, and I do
not ,believe it is intended in all cases to be exdusive as to the
county. Cases might arise in localities where no physician had been
designated or where the designated physiCian could not or for reasons
which he deems sufficient, did not act. It can hardly be maintained
that in such cases the patient is d'eprived of the rights and privileges
conferred by the statute. Yet if the method referred to in Sec. 9
is exclusive that would be the ease, for no provision is made for
vaeancies, emergencies or failure on the part of the designated phy·
sician to act. This provision of Sec. 9 may apply with direct force
to "private patients" referred to in Sec. 11, for there application is
made to the institution, and the local authorities are not called upon
to act either officially or otherwise. The condusion reae'hed is that
while it is very desirable that a certificate of a designated physician,
if one has been designated, be obtained, yet a failure to procure such
certificate will not d'eprive the sanitarium of authority to receive,
examine and treat patients who are sent there by the local authorities.
Yours very truly,
p. M. KELLY,
Attorney General.

Inspectors fl,f Weights and Measures, Salary of. Salary of
Inspect?rs of Weights and M:easures, Payment of. Sec. 2,
Chap. 83, Laws 1913, Constitutionality of. Constitutionality,
of Sec. 2, Chap. 83, 1913.
Counties c0111lprising a district are li-alble for payment of
the salary of the inspector of weights and measures, but the
expenses of Stich inspector must be allowed and paid by the
state.
Sec. 2, Ohap. 83, LaW's 1913, 1S constitutional.
October 17th, 1913.
Hon. A. M. Alderson,
Secretary of State,
Helena, :'.lontana.
Dear Sir:
I am in receipt of your inquiry, relative to the construction of
that part of Chap. 83, Laws of 1913, relating to the payment of the
salaries by inspectors of weights and measures, the question being:
"Are the salaries and expenses of inspectors appointed,
a proper charge against the county or districts, or should: the
same be paid by the state?"
In Subdiv. B, Sec. 2, of said chapter, it is provided that the

