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Competing Telephone Companies, Physical Connection of. 
The public utilities commission has no pov .. ·er to order a 

physical connection of two competing telephone companies. 

Honorable Public Service Commission, 
Helena, Montana. 

Gentlemen: 

September 29th, 1913. 

I beg to acknowledge receipt of yours of the 19th instant, sub
mitting for my consideration the question as to whether your com· 
mission as the right to order a physical connection made between 
two competing telephone companies, under the provisions of Sec. 19, 
Chap. 52, of the Session Laws of 1913. 

As you observe, I held in an opinion to you, under date of May 
29th, 1913, that the statute creatiQ,g the public utility commission 
did not give you authority to order such a connection. I am still 
of the same opinion. Such a power as you speak of, contemplating 
as it does a very far reaching regulation as to the use of private 
property, must either be found in an express delegation from the 
legislature or by such clear implication that no other construction 
of the language is reasonably possible. The Wisconsin law has a 
provision which is word for word identical with that portion of Chap· 
ter 19 of the Montana law quoted by you. In addition to "this, the 
\Visconsin law has an express proviSion providing that the commlSSIOn 
may order a joint or common use of facilities, when in their judg
ment the same is feasible and for the public benefit. Sec. 1797, M. 4, 
Chap. 499, Laws 1909 (Wis.) Nowhere in the Montana law do we 
find any express power lodged in the commission to order such a 
connection. At most it can only be implied. or inferred from the 
language of Sec. 19. 

As I understand the question involved in the case submitted by 
you, no complaint is made that the rates charged by either of the 
companies separately are subject to any of the criticisms enumerated 
in Sec. 19 of Chap. 52, Session Laws of 1913. The only complaint 
made is that the residents of Hamilton are put to the necessity of 
subscribing to two phones. This is not the fault of any law or of 
any "regulation, rate, practice, act or service" imposed, done or carried 
on by either of these companies as a separate entity. It can hardly 
be said that a refusal of one company to connect its lines with an
other is an unreasonable regulation, practice or act. The law pro
vides a sufficient means by which one company may gain the right 
to use the facilities of the other in transmitting message.>, to-wit: 
that of eminent domain. It was held by Judge Hunt in a case before 
the federal court (Billings Independent Telephone Co. v. Rocky Moun
tain BelI Telephone Co., 155 Fed. 207) that such an action would lie, 
and a court mjght decide what under the circumstances was proper 
compensation for such use. 

You are, therefore, advised that because Chap. 52 of the Laws 
of 1913 does not expressly give to your commission the power to 
order a connection made between two competing telephone lines, and 
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for the reason that Secs. 4401 and 4402 prohibit the consolidation of 
such companies, and expressly provide that one company may, in a 
proper proceeding, condemn a right to use the facilities of a com· 
peting company, and for the reason that the language of Sec. 19 of 
said Chap. 52 refers to the service actS and regulations of separate 
and ind·ividual companies, and cannot be by a reasonable implication 
held to repeal Secs. 4401 and 4402 of the Revised Codes, I am of 
the opinion that your commission has no power, under the provisions 
of said Chap. 52 of the Session Laws of the Thirteenth Legislative 
Assembly to order such a connection made. 

Yours very truly. 
D. M. KELLY, 

Attorney General. 

County Health Officer, Authority of. City or Town, Under 
County Health Officer . 

.'\. city or tmvn ·w"hich ,has Ipl'aced itselrf under a county board 
of health is not i·n ,position va di:ctate, 'but ils subordinate to 
tJhat body. and the county heal·th offioer has the same authority 
within the ,city as he 'has in the county. llhe ,county board, 
however. should, as far as it loam, recognize existing regula'tion,~ 
within the .city. 

October 1st, 1913. 
Hon. W. F. Cogswell, 

Secretary State Board' of Health. 
Helena, Montana. 

Dear Sir: 
I am in receipt of your letter of the 29th ultimo, submitting the 

proposition: 
"Has an incorporated city or town which places itself 

under the care of the county board of health, authority to 
prescribe the duties of the county health officer, or the manner 
in which such duties shall be performed within such city or 
town?" 
By provision of Sec. 1484, Revised Codes, authority is given to 

any incorporated town of less than five thousand inhabitants to place 
itself under the care of the county board of health, and it is further 
provided in said section: 

"In such cases the county health officer '" '" .. shall have 
the same authority within the incorporated limits of such 
towns as he had in the county outside of the corporate limits." 
It will be noticed by the provisions of this section that the city 

or town in such cases places itself under the county board of health; 
that is, the city in providing for a local board of health may subordi· 
nate it'self to the county board. Being under the county board of 
heaLth, it is in no positioin to dictate to that body, but it is suhordinate 
to it, and the county health officer has the same authority within 
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