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dressed to Hon. J. E. Kelly, county attorney, Boulder, Montana. In 
this opinion the conclusion was reached that there is no provision 
in the act referred to requiring the inspector of weights and measures 
in a district comprised of two or more counties to keep any record 
as to the amount of work done in each of the counties of his district, 
or the amount of the expenses incurred in either such counties. It 
is pointed out that nowhere in the act is there any basis suggested 
for apportioning the expenses incurred, other than by means of the 
number of counties comprising the district; that the words "pro rata," 
as used in the act, are equivalent to "equality," and that the number 
of counties comprisin.g the district is the only basis provided in the 
act for apportioning among such counties within the district the salary 
and expenses of the inspector. 

Your second proposition: 
"Is there any law in this state specifying the amount of 
license to be paid by auctioneers?" 

Must be answered in the neqative. Under the provisions of Sec. 
40GO; Political Code of 1895, auctioneers were divided into nine classes 
and were required to obtain licenses from the county treasurer ac­
cording to the classification. This provision of the law continued 
in force until 1907, when by the enactment of Chap. 22, Session Laws 
of the Tenth Legislative Assembly, the second was repealed and so 
far as I am aware there has been no new legislation upon the sub­
ject. While it is true that Arts. I, II and III, Chap. 23, Title 7, 
Part III, Revised Cod'es of Montana of 1907, are in full force and 
effect, and provide for the qualifications of auctioneers and make 
regulations respecting sales, and provide for penalties for a violation 
of the various provisions set forth, yet such of the provisions of these 
articles as bear upon the licenses mentioned therein are of no avail, 
for the reason, as pOinted out, that there ~s now no law in force 
classifying auctioneers' licenses and fixing the amounts to ·be paid 
therefor. I am of the opinion, therefore, that auctioneers may do 
business within this state without taking out license therefor. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Roads, Timber Growing on. County Commissioners, Au­
thority of. Stumps in Roadway, Removal of. 

The owner of trees g.rowi.ng on or neaJr a highway must 
use reasona'ble 'ca,re to prevelnt the trees becolffi:ing dangerous 
to travel·ers. S'ulC'h trees 1T1!ay be ·cu·t dO'W'Il by the owner, but 
SU'C'h 'Owner is not <:omIpellecl to remove the stumps. They 
":houlcl Ibe remorved at tihe expense of the -county. 

cu1046
Text Box



304 OPI~IO:\'S OF THE ATTORXEY GENERAL 

September 16, 1913. 
Hon. W. M. Biggs, 

County Commissioner, Lewis and Clark County, 
Helena, !\-Iontana. 

Dear Sir: 
I am in receipt of your letter of the 9th instant, requesting an 

opinion from the following statement of facts: 
"A certain road in the Blackfoot Valley has been used 

by the public for the past fifty years. About 1895 the timber 
in that valley was acquired by the Blackfoot Commercial 
Company. 

"The county claims a right of way sixty feed wide and 
the timber thereon. The Blackfoot Commercial: Company, while 
admitting the county's right to its roadway, claims the timber 
on said right of way. We therefore ordered this company 
to remove this timber forthwith and the question that arises 
is: As they claim the ownership of the tree and have con­
sented to the removal of the obstruction, does it follow that 
they must remove the stump? You will appreciate that the 
stump is as much of an obstruction as the entire tree. 

HI should like very much if you will advise us as to 
the right of the county in the matter, and if we have the 
authority to order the removal of the tree, is the owner 
thereof under any obligation to remove the stump?" 
As a general proposition public highways belong from side to 

side and' end to end to the public, and any permanent structure or 
purpresture which materially encroaches upon a public street and 
impedes travel is a nuisance per se. (Elliott, Roads and Streets, 
Sec. 828.) But notwithstanding, when a highway is laid out for the 
use of the public, the title of the soil and all the· profits thereof, 
consistent with the existence of the easement, remain in the owner, 
and: he has title to uhe trees standing and growing thereon. 

37 Cyc. 203. 
Elliott on Roads and· Streets, Sec. 876. 

When a highway is laid out and established, the public acquire 
not only the right of way, but also the powers and liberties incident 
to that right, among which is the right to keep the hignway in proper 
repair, and to this end the authorities in whom the power is vested 
may cut down trees and use the earth, stone .and gravel within the 
limits of the highway in' a reasonable and proper manner. (37 Cyc. 
204.) To this general proposition may' be added this qualification, 

. that' the 'abutter has the excillsive right, as the owner of the fee, 
,t.o,'wllke ':suoh'/use :0:[ the highway as is not incompatible with the 
'F:i~ht~', ,?f. the. public .. , . 
. . . See note tq Chase v. Oshkosh, 15 L. R. A. 553. 
, , : ~ Chari .. '6 . of Chap. 72, Session Laws of the Thirteenth Legislative 
Assembly, defines what are oDstructions and encroachments on high­
ways, and provides for their removal. Sec. 2 of this chapter provides 
that if any highway laid out or erected is encroached upon by build­
ings, fences or otherwise, the road supervisor must give notice re-
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Quiring the encroachment to be removed from the highway, and the 
sections which follow provide penalties for disobeying the notices, 
and also provide that if the same be not removed the road super­
visor may do so at the expense of tbe owner, occupant or person 
controlling such obstruction. In my opinion, the obstructions and 
encroachments referred to in this chapter are only such as are of 
artificial creation, and in no sense can the provisions of this chapter 
be said to apply to trees naturally growing within the limits of the 
highway. Under the pro\-isions of the general highway laws of :'IIon­
tana, the duty to improve and maintain the highways in this state 
devolves upon the board of county cqmmissioners and subordinate 
officers, and the costs and expenses thereof are pro\'ided for by 
taxation. In the case of trees naturally growing upon or within 
the limits of an established .highway, I am of the opinion that the 
board of county commissioners have the right to order removed only 
such as interfere with the rights of the public in making use of the 
highway, and if they be not removed by the owner after reasonable 
notice given, they may be removed by the proper county authorities, 
but even in sucll case, under the authorities cited, the title to the 
timber is still in the owner of the fee. I am further of the opinion 
that the owner of the trees may at any time remove any or all of 
such trees as may be standing or growing upon the highway. He 
must, however, use reasonable care to prevent the trees from be­
coming dangerous to travelers, for he will be responsible for any 
damage which may be sustained by reason of negligence, etc. C\Veller 
v. McCormick, 19 Atlantic, 1101 (N. J.)), but the owner of the trees 
cannot be compelled to remove the stumps of trees naturally growing 
in the highway, though the trunks may be severed. 

In your statement of facts I note that you concede the ownership 
of the trees in question to be in the Blackfoot Commercial Coml>any, 
and that they have consented to remove them. From what has already 
been said, I am of the opinion that the stumps should be removed 
at the expense of the county, if their removal be necessary for the 
proper enjoyment of the highway by the public. 

Yours very truly, 
D. :.\1. KELLY, 

Attorney General. 

Horses Sl;:mghtered, Valuation of. Assessed Valuation to 
Be Paid. 

See Opinion to Dr. Dutier, June 7. 1913. 
The am:ount ·to be paid fO'r horse:; slaughtered is the full 

cash value of same as it appears on the 1913 assessment roll, 
in absen',e of fraud. 
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