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"If the governor of this state issues a requisition warrant 
for a person who is in some other state, and the sheriff goes 
to the state where the prisoner may be and brings said 
prisoner back to the state, who pays the sheriff's expense? 

'''Should the state pay the sheriff's expense while outside 
of the state, and the county pay him mileage to and from 
the state line, or would the whole amount of his actual ex
pense be a charge for the state to pay?" 
In reply thereto I beg to advise that when a sheriff or other 

officer acts in the capacity as indicated in your letter, the duties 
which such officer performs are as the agent of the State of Montana, 
and not as the sheriff of the county, and the county is under no 
obligation to pay any part of such officer's expenses, whether they 
be incurred within or without the state., Sec. 9709 of the Revised 
Codes of Montana specifically provid'es that when the governor of 
this state in the exercise of the authority conferred upon him in 
regard to the extradition of persons charged with crime and found 
in foreign territory demands from the executive authority of any 
state of the United States or of any foreign government the surrender 
to the authorities of this state of a fugitive from justice, who has 
been found and arrested in such state or foreign government, "the 
accounts of the person employed by him to brIng back such fugitive 
must be audited by the board of exaininers and paid' out of the state 
treasury." Heretofore this office has had occasion to pass upon 
the matter under consideration, and your attention Is directed to 
Opinions of Attorney General, 1906-08, at page 181, where the ques
tion is discussed at length and the conclusion reached that the state 
board of examiners must determine the compensation to be allowed 
for the performance of services, by a sheriff under a requisition war
rant, and when so d'etermined, compensation shall be made to the 
sheriff by the state for his services. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Orphans' Home, Inmate of. Medical Expenses, Home 
Chargeable With. 

An inmate of the state orphans' home, under the age of 
sixtee.n \'ea.rs.discharged into the cus1:ody of a person but 
not fully and regularly discharged from the institution, became 
sick and was treated at the :\Iurray hospital: Held, that the 
cha·rge would Ibe an' obligation against the ho'tne. and payable 
as any O't'her ,medical or hospital hill incurred for the benefit 
of an inmate. 
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Hon. S. V. Stewart, 
Governor of the State of Montana, 

Helena, :\iontana. 
Dear Sir: 

August 28th, 1913. 

I beg to acknowledge receipt of your communication of the 9th 
instant, in regard to the bill of the )Iurray Hospital for the opera· 
tion upon, and care of, and nursing of, one Albert Foss, a charge 
of the state orphans' home at Twin Bridges. Your letter states that 
he was an inmate, duly and regularly committed, but that about 
eight months ago he was discharged into the custody of one J. A. 
Swanstrum. I assume, however, that Foss was still under sixteen 
years of age, and a proper person to be under the charge of the 
state orphans' home, except for this arrangement with Mr. Swan
strum, and that he had not been under this arrangement fully and 
regularly discharged from the institution. 

The question of maintenance of children in the orphans' home 
has previously been considered by this office in an opinion to the 
state board of examiners, found in Volume 4 of the Opinions of the 
Attorney General, at page 490. It was there held that children con
fined in the state orphans' home are maintained at the expense of 
the state, and that there is no legal obligation on the part of the 
parents of such child to contribute to its support. I am assuming 
for the purposes of this discussion that the taking of Foss from the 
institution by Mr. Swan strum was merely an arrangement between 
the authorities of the home and Swanstrum, presumably for the good 
of the child. It does not appear that any proceedings were had for 
the adoption of the boy, or that any specific contract was entered' 
into as to medical charges. If this be true, there could be no legal 
obligation on the part of Swanstrum to pay the bill of the Murray 
Hospital, for if the boy was still under the charge of and jurisdiction 
of the state orphans' home it would be chargeable with any bill for 
necessary medical expenses. 

You are, therefore, advised that if Foss had not been regularly 
discharged from the institution by reason of having reached the age 
of sixteen years, or by adoption, or for some other reason, the charge 
of the Murray Hospital would be an obligation of the state orphans' 
home, payable in the same manner as any other medical or hospital 
bilI incurred for the benefit of one of its inmates. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 




