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be operated' only by persons who have passed the examination re
quired by the state, the result might be a serious hampering of the 
government business, And, while there are some parts of this regis
tration law which cannot by any possible stretch of the imagination 
be regarded as interfering with or hampering the discharge of govern
ment :business, and perhaps enforceable as a necessary safety to the 
public, I am inclined to the belief that the state cannot require the 
government to list with it its implements, machinery or vehicles 
used in the transaction of government business, or to compel those 
acting for the government in the handling of this machinery or vehicles 
to submit to an examination under state law, and without entering 
into any discussion as to the relation :between police power and 
taxing power, or to the relative authority of the government and 
the state, I am of the opinion that this registration law (Chap. 73, 
Session Laws of the Thirteenth Legislative Assembly of the State 
of Montana), in so far as it requires the motor vehicle to be regIs
tered with the secretary of state, is not operative as to government 
owned and government operated' vehicles in the transaction of gov
ernment 'business. I am also of the opinion that that part of the 
act which requires an examination and license of a chauffeur cannot 
apply to persons in the employ of the government operating such 
vehicles in the transaction of government business. 

It is 'perhaps well, however, to keep in mind that it frequently 
happens that the government owned vehicle 'is used by the employes 
or officials of the government for purposes other than government 
bUSiness, and when so used, the fact that the government owns the 
vehicle would not be any protection to the parties using It for private 
purposes, and when used for private purposes the vehicles are not 
in the employ of the fed'eral government, nor is there any federal 
law which extends to the private individual the protection of the 
federal rights and federal authority, exempting the government prop
erty from taxation, or police regulation kindred to taxation. This fact 
is here mentioned because it is probable that the conflict between 
state and federal authority, in many cases, has its basis in the private 
use of government owned property. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

School Trustees, Authority of to Issue Bonds. Bonds, for 
What Purpose Issued by District. School Houses, Bonds for 
Repair of. Indebtedness, Bonds for When May Be Issued. 

Un:det 'cerbain conditi'onlS ele'ctors of ,di'Sltri'ct may authorize 
tlhe iSSILlJl1'Ce .of bonds ,for relpair of 's.chool house. 

A!utho6ty to expend money in el1eJclJion of ,new building 
does 'not auth!Orize the lise of money for repair of ol'd buiid'ing. 

A board of school trustees may issue bonds to redeem out-
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standing inte. est bearing warran'ts for i·n:debtedness to oM 
district. 

Hon. D. W. Doyle, 
County Attorney, 

Conrad, :\iontana. 
Dear Sir: 

July 23rd, 1913. 

I am in 
(a) 

to issue 

receipt of your letter submitting the questions: 
As to the authority of the ;board of school trustees 
coupon bonds for the purpose of repairing school 

houses; and 
(b) As to the authority of the trustees to use money 

to repair school houses, which has 'been raised for the purpose 
of building and furnishing school houses. 
Incident to these questions, and as gathered" from the statement 

of facts in your letter, there is also a question as to the authority 
of the school trustees to use a part of the moneys authorized at an 
election "for the purpose of purchasing the school site and buildings, 
and for furnishing and repairing the same" for the payment of a debt 
due from the district to the old district of which it was formerly a 
part, arising from the division of the school property. 

These questions we will here consider in their order: 
(a) Ghap. 76, Laws of 1913, providing for the issuance of bonds 

in the form of ballot would indicate that such ,bond's can be issued 
only 

"For the purpose of purchasing a school site and building a 
school house thereon, and ,for furnishing the same." 
The general purpose to be accomplished by the district is the 

acquisition of a school ,building where school maybe held, and by 
giving this law too strict a 'construction it would, in many cases, 
defeat the very object sought to be attained. For instance, the pur
chase of a school site and buildIng a school house thereon and fur
nishing the same, if strictly construed, could not be separated, hence 
a district which already owned a school site would be barred from 
the issuance of bonds to erect a building thereon. In other words, 
by this strict construction, a district could not issue bonds except 
they used a part of the money d'erived fherefrom for the purchase 
of a school site, for the erection of the school house, and for fur
nishing the school house. The object sought to :be attained by the 
law must be kept in mind. That which appears to be three separate 
propositions in the form of ballot is, in fact, only one. The law does 
not any place attempt to nominate the amount which must be spent 
for the school site, or for the building, or for the furnishing. It 
frequently happens that a restriction named in the law is specifiically 
applicable to the ,board of directors, or trustees, rather than to the 
people residing in the district. The supreme court of this state has 
held this to be the case with reference to a board of county com
missioners. 

Reed v. Lincoln County, 46 Mont. 31. 
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The method of procedure to be followed in submitting questions 
to the electors, where the statute does not give specific direction, 
is outlined by the supreme court in State ex reI. Bean v. Lyons, 37 
Mont. 354. The question as to the right of a school district to pur
chase a school house has been heretofore considered by this depart
ment in an opinion addressed to Hon. Fred. L. Gibson, county attorney 
at Livingston, Montana, under date of July 26th, 1911, reported in 
Opinions Attorney General, 1910-12, at p. 231, wherein it is held that: 

"The trustees of a school district, when authorized by a 
vote of the district so to do, may pnrchase a lot and build 
a school house thereon, and under this section they may also 
purchase a lot and building already constructed thereon, for 
school purposes." 
I am of the opinion that the abstract right does exist in a district 

to authprize the expenditure of money for the repair of a school 
house where the question has ,been fairly and fully submitted to 
the electors of the district and an affirmative vote given thereon. 
Of course, voting bonds for inconsequential repairs may perhaps be 
an abuse of discretion on the part of the district itself, but where 
the repairing or remodeling' amounts, practically, to a new building 
there is no reason, in business or law, why the district should not 
be permitted' to utilize a building already erected when it is admitted 
that they would have the authority to erect an entirely new building 
by the side of the old one. 

(b) Where, however, money has been authorized "for the pur
pose of purchasing a school site and building a school house thereon, 
and for furnIshing the same," it could not legally be used for the 
repair of the old building, for the question as to the repairing, or 
remodeling, etc., was never passed upon by the electors, and the 
natural inference would be an entirely new building. 

And where the trustees have ,been authorized by the electors to 
raise money for the purchase of school sites, or the erection of buildc 

ings thereon, such money so raised cannot legally be used for the 
payment of outstanding debts against the district. At p. 220, Session 
Laws of 1913, provision is made for the payment of debts in the 
case of a division of district property by the issuance of interest 
bearing warrants, and in Subdiv. 6, found on p. 221, specific and 
direct authority is vested in the school trustees to issue coupon, bonds 
for the purpose of redeeming such warrants. This authority is also 
again expressed on pp. 292 and 293 relating to the authority of scnool 
trustees to issue refundIng bonds, hence, after the interest bearing 
warrants have been issued in the manner provided on p. 220, the 
trustees of the district have the authority to issue coupon bonds for 
the purpose of redeeming such warrants. 

However, as I understand from the statement of facts contained 
in your letter, the questions authorized to be submitted to the electors 
at the proposed election would not authorize the school trustees to 
spend any portion of the money so raised for the redemption of out
standing indebtedness, or for the repair of school houses. Erecting 
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school houses and paying outstanding indebtedness are two separate 
and distinct propositions. 

The conclusions reached by you I believe are correct, but I have 
thought proper in this to take occasion ·to call your attention to the 
matters herein discussed relative to the general right and authority 
of the school trustees and of the electors of a school district. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Board of County Commissioners, Authority to Retain Special 
Counsel. Special Counsel, Authority to Retain. 

For general rule, see Opinion to Board of County Commis
sioners, T'hompson Falls, ~Ionta,na, ?li1arch 2, 1910. 

Hon. Board of County Commissioners, 
Fort Benton, Montana. 

Gentlemen: 

July 25th, 1913. 

I am in receipt of your letter of the 24th instant, submitting 
the question: 

"Has the ·board of county commissioners authority to re
tain special counsel for pay in the event of the absence, re
fusal or Inability of the county attorney to perform such 
services?" 
This question was once before tnis department in an opinion 

given to the honorable board of county commissioners of Thompson 
Falls, Montana, under date March 2, 1910, reported' in Opinions Attor
ney General, 08-09, and for the reasons therein stated it was held 
that the board of county commissioners did not have authority and 
might "not employ additional counsel for the purpose of securing 
advice, etc. This is generally the case. No hard and fast rule can 
be drawn, however, for emergency cases might arise during the 
llibsence of the county attorney which would not admit of delay, and 
where the business interests of the county might demand immediate 
action. No specific case is stated in your inquiry, and I can do no 
more than give the general rule, which you will find stated in the 
opinion above referred to, a copy of which. is now in the hands of 
the county clerk of your county. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 
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