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the county own land or even that the county fair association men
tioned in Sec. 2927 must own land before appropriations can be made 
to hold a county fair. Such land could be donated by the fair associa
tion for that purpDse by them as owners or they might rent such 
land and furnish it to the county for that purpose. 

You are, therefore, advised that the county commissioners have 
no PDwer to levy the tax mentioned or donate it out of the general 
fund to any persons, association or corporation for county fair pur
poses. But, they may levy the tax, as provided for in Chap. 124 of 
the Session Laws of the Thirteenth Legislative Assembly, the money 
raised by such levy to be expended in accDrdance with Secs. 2927 to 
2932 inclusive, Revised Codes of 11ontana, and the act amendatory 
thereto, and that the ownership of land by a county fair associ3Jtion 
or the county is not a prerequisite to the levy of sU0h a tax or its 
use for county fair purPDses. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Creamery Company, Establishment of Sub-Stations for Pur
chase of Cream. Cream, Purchase of at Sub-Stations of Com
pany. Discrimination, by Cream Purchaser. Transportation. 
Cost of Defined. Cost of Transportation, Defined. 

A creamery company may . lawfully engage in the business 
of purchasing cream by establishing cream stations in different 
tOW11S, provided that in so handling its. business it does not 
enhance the price of cream in one locality so that more will 
be paid there than in any other locality, less the cost of tr<lns
portation. The price must be the same at every station it 
operates, less the aetna I cost of transportation. "Cost of 
Transportation" defined. 

Hon. A. B. Scholes, 
State Dairy Commissioner, ' 

Helena, Montana. 
Dear Sir: 

June 9th, 1913. 

Replying. to your request of the 28th ultimo for an opmlOn upon 
a matter submitted to your office by the Henningsen Creamery Com
pany of Great Falls, I beg leave ,to advise that I have given the 
matter of their communication careful consideration, and as I under
stand the situation, it is the desire of this company to enter into an 
undertaking whereby they will traffic in the husiness of buying milk. 
cream or butter fatt for manufacturing purposes. The gist of this 
becomes manifest from the following excerpt quoted from their letter 
to you: 
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"In case we or some other creamery should want to start 
a crea.m station or several of them with some of the local 
merchants in the different towns, and the producers would be 
willing to pay the merchant operating the station one cent 
,per pound butter fat for handling his cream, would this mer
chant be in position to buycre:am in our behalf and pay the 
producers with our checks, and comp,ly with the law at the 
same time? In other words, to illustrlllte, for exannple, we 
would' select some point where the express would average 
about one cent per pound into Great Falls, and our paying 
price at Great Falls would be thirty cents per pound butter 
fat. Our agent at this particular ,point would pay twenty·eight 
cents per pound for butter fat delivered at his st&tion, 'paying 
for same at the time the producers delivered it. The difference 
of two cents' per pound represents one cent express and one 
cent to the agent for his services in handling the cream." 

As bearing upon the right of this company to traffic in the cream 
business, as indicated by the statement of facts contained in the 
quoted eX!cerpt, Sec. 21 of Chap. 77 of the 1913 Session Laws, page 
307, re&d's in ,part as foNows: 

"Any person, firm,copartnership or corporation engaged 
in the business of buying 'milk, cream or butter fat for the 
'Imrpose of manufructure, who shall with tbe intention of creat
ing a monopoly, or destroying the business of a competitar, 
discrimin:ate 'between different sections, lacalities, communities 
or ,cities of this state, by purchasing such commodity at a 
hig.her ,price or rrute in ane locality tb'an is 'p&id far the same 
commodity <boy .said persan, firm, copartnershtp or corporation 
in another locality, after making due allowance for nhe differ
ence, if any, in the actual cost of transportation from the 
10cality of purchase ,to the locllJIity of 'mll!nufacture, shall be 
deemed guilty of unfair discrimination." 

It would appear from the pravisions of this section that its ri!;'ht 
to do business in the manner as indicated d'epends upoOn the con
struction to be given the pihrase "actual 'cost of trans,portation," as 
contained in the act. The statement of fllJcts indicates that it is the 
intention of this cOOIlpany to maintain stations at different places within 
the territary contiguous to Great Falls, to pay a commission to its 
agents maintaining these statians, which commission purpol'ts to' be 
a direct charge agllJinst the producer, and the question arises, Is this 
legal under the act? It is a matter of cammon knowledge that cream 
is a perishable article and requires proper handling, storage and care 
from the time it leaves the praducer until it reaches the manufllJcturer. 
In my judgmell't, the ,phrase, "actual cost af transportation," is com
prehensive enaugh in scope, in so far as the commodity in questian 
is concerned, to' includ'e boOth the cost of handling in the manner 
indicated and the cost of hauling. And together these two items con
stitute "cast of transportation," and such an lIJrrangement wauld not 
constitute unfair discrimination, provided that in so handling its 
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business the company does not enhance the J>rice to be paid by it 
for cream in one locality so that more will be paid in such locality 
than it pays for the same rommodity in any other locality, less the 
cost of transportation, as that phrase is defined herein. In other 
words, if this company und·ertakes to engage in the business as 
outlined in its statement, the price which it shall pay for commodi
ties purchased by it shall be the same at every station it operates, 
less the actual cost of transportation to Great Falls, so that the cost 
to it when the commodity is delivered at Great Falls will be uniform. 

With these observations, I am of the opinion that the company 
may lawfully engage in the business it contemplates in the manner 
as set forth above. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Stallions, Shipping of Unsound. Unsound Stallions, Shipping 
of. Railroad Company, Liability of for Shipping Unsound 
Stallions. Liability, of Railroad Company Shipping Unsound 
Stallions. 

The purpose of the stallion registration law is to keep un
sound staHions out of the State. Affidavits should be taken 
from persons shipping unsound stallions, giving description 
of the particular unsoundness. 

Railroad companies shQuld be notified that they will 'be held 
liable if they transport any such unsound animal without the 
certificate required ,by Sec. 16, Chap. 108, Laws Eleventh Legis
lative Assem'bly. 

R. W. Clark, 
Secretary Stallion Registration Board, 

Bozeman, Montana. 
Dear Sir: 

June 9th, 1913. 

I beg leave to acknowledge receipt of yours of the 31st ult., in 
Which you submit the following question: 

"If a stallion dealer furnishes an affidavit to the effect 
that his stallions are unsound, but that they are not intended 
for breeding purposes, is he exempt from complying with 
Sec. 6 of the Stallion lJaw? 
W,hile a strict construction of Sec. 6 of Chap. 108, Session Laws 

of the Eleventh Legisla;tive Assembly might excuse an importer from 
obtaining a certificate provided for in . said Sec. 6, if the stallion 
was not intended for breeding purpvses, the whole intent of the law, 
as shown by Sec. 16, is to keep out of the state unsound stallions, 
as the .same are defined by Sec. 4 of the act. In accordance with 
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