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The act of 1913, in so far as it attempts to increase the per diem 
allowed a commissioner for the performance of certain services, may 
be held to be applicable to all commissioners elected and taking office 
after its passage, and yet to be inapplicable to those already in office. 

State ex rei. Bray v. Long, 21 Montana, 27. 
It might be argued that when some one or <more of the members 

of the board of county commissioners in conjunction with the surveyor 
inspects the condition of any highway or bridge in the county and 
the work done thereon, that they are not performing services within 
their official capacity, and that such work might be 'performed by 
any citizen designated by the commissioners, and that the mere fact 
that one may> be a county commissioner, he should not for that reason 
be denied the compensation fixed by the act. But such argument is 
without weight, for the statute specifically designates the members 
of the board of county commissioners as the persons charged with 
the duty, and this duty is a duty incident to the office and not 
delegable. 

House v. Los Angeles County, 104 Cal. 73. 
Schally v. County of Butte, 67 Oal. 249. 

ft is one of the duties prescribed in general terms by Sec. 2894, 
Revised Codes. Contention might also be made that the new law is 
mandatory, whilst the old is directory in terms, but such an argument 
appears to be without foroe, for the duties when performed at all 
are identical un~l'er either law and the new law provides that the inspec
tion shall be made by some memeber or members of the board, whereas 
the old law contained the expres'sion "any member of said board," 
therefore it does not impose any new additional duties or burdens 
upon the co=issioners, and the do'ctrine of the Granite County case, 
supra, is not applicable. 

I am of the opinion, therefore that members of the board of 
county oommissioners in office when the act of 1913, supra, was 
passed, when engaged in the work of inspecting the Icondition of any 
highway or bridge in the county of their jurisdiction and the work 
done thereon, shall be paid therefor the sum of five dollars per day, 
and no more, and that Sec. 1388 of the Revised Codes of Montana, 
governs in such cases, but in· addition thereto they may now claim 
actual traveling expenses, as provided for in Sec. 13 of the new law. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Veterinarian, Cattle Condemned and Slaughtered by. 
Cattle, Condemned and Slaughtered. Compensation for. Com
pensation, for Cattle Condemned and Slaughtered. 

The valuation of all animals condemned and slaughtered by 
the state veterinarian shall be actual assessed valuation thereof 
as shown on the last preceding assessment roll of the county; 
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Provided, however, that the owner thereof shall not be en
titled to compensation therefor unless the same appears as 
haying been assessed for taxation 011 the assessment roll for 
the last preceding year. 

HOn. W. J. Butler, 
State Veterinary Surgeon, 

Helena, :\iontana. 
Dear Sir: 

June 7th, 1913. 

Replying to your letter of the 2nd instant, which reads as follows: 
"I des'ire an opinion from you as to whether or not an

imals will be compensated for, when condemned for slaughter, 
which do not appear on the assessor's list for 1912, but which 
have been assessed and upon whiCh assessment will be paid 
!for this year.'''' 

Beg leave to advise that the right to compensation for animals con
demned and slaughtered according Ito law, is fixed by Sec. 3, Chap. 
(i8, 1913 Session Laws. This section provides: 

"When the state veterinarian or his deputy has deemed: 
it a;dvisable to slaughter such animals as provided by law, 
the valuation of such animals so ordered to be killed shall 
be the 'll'ctual full assessed valuation thereof, as shown on the 
last preceeding assessment roll of the county in which such 
stock were assessed, provided, however, that if any animals 
so ordered to be slaughtered shaH not appear on the assess
ment roll as having been assessed for taxation the last preced
ing year, the owner thereof, shall be entitled to no compensa· 
,tion therefor." 

I am of the opinion, that under the provisions of this section, th6 
basis of compensation for animals condemned and slaughtered', is 
the actual full assessed valuation as shown by the current or 1913 
assessment roll, for the words "last preceding," eV'idently 'have refer
€ll:ce to the assessment roll next previous to the time such animal" 
are slaughtered and the words undoubtedly are used as being synony
mouse with the 1913 assessment roll, and it is to this assessment 
roll that reference should' be had 1I0r fixing the valuation of such an
imals as a basis of payment therefor. However, animals which have 
been ordered to be slaughtered shall not be paid for unless they were 
assessed and appeared on the assessment roll of th,e last preceding 
year. The phrase "last preceeding year" cannot be logically con· 
strued' as meaning the present or current year, for the last previous 
year means the year immediately before the present year. Any other 
:construction WOUld' do violence to the language used. 

You are, therefore, advised, that cattle which have been con
demned and slaughtered, are to be paid' for at their full cash value as 
such value ap'pears on the 1913 assessment roll, provided that the owner 
or claimant can show that the animals for which claim is made were 
assessed and appeared as assessed in the 1912 assessment roll. 
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The foregoing applies only to animals slaughtered, which were 
actually diseased, and where objective e\idence thereof, by lesion or 
otherwise, is found upon autopsy; healthful animals mistakenly 
slaughtered as diseased animals are to be compensated for as provided 
by the terms of Sec. 1891 of the Revised Codes of 1907. 

Yours very truly, 
D. :\1. KELLY, 

Attorney General. 

State Veterinary Surgeon, Power of. Power of State Veteri
nary Surgeon, Over Cattle on Public Range. Range Stock, 
Power of State Veterinary Surgeon Over. Livestock Sanitary 
Board, Duty of. 

The provisions of Chap. go, Laws of I9I3, have only to do 
with liYestock confined upon the premises of the person in 
possession or control of said .Iivestock. 

Under the provisions of Sec. I888, Revised Codes. the state 
veterinary surgeon has ample power and authority to compel 
the dipping of range stock. Certain subdivisions of said sec
tion outlines the duty of the livestock sanitary board. 

Hon. W. F. Butler, 
State Veterinary Surgeon, 

Helena, Montana. 
Dear srr: 

June 7th, 1913. 

I am in receipt of your letter of the 2nd inst., as follows: 
"I desire an opinion as to whetlher or not it is pvssible 

for the livestock sanitary board to compel owners of range 
cattle to dip their animals ·when scab mite has -been demon
strated on animals not bearing their brands nor owned by 
them, but which animals are running on the same range. 

"At the last legislative a&>embly there was a bill passed 
making it compulsory for the state veterinary surgeon to 
demonstrate the scab mite hefore placing a quarantine on 
animals. This law is easy to construe where only pasture 
cattle are concerned, but I desire an opinion from you which 
will cover range cattle. 

"I am enclosing copy of a letter received from :\Ir. B. H. 
Brown whkh may help yO'll to understand the question I 
desire to answer." 
I have made a careful examination of the matter given in your 

communication, and beg leave to advise that the law to which you 
refer is contained within the proViisions of Chap. 90 of the 1913 
Session Laws, page 417. This act is an amendment of Sec. 1840 
of the Revised Codes of Montana, 1907, and in my opinion has to 
do only with livestOCk, which is confined or upon the 'premises of 

cu1046
Text Box




