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Judge, District ·Court, Salary of. District Judges, Term and
Salary of. Salary, of District Judge. How Computed.
The salary of a district judge elected at the general election
. November, 1912, begins on the first Monday of january, 1913,
and not 'On the first day of January.
March 27th, 1913.
Hon. William Keating,
State, Auditor,
Helena, Montana.
Dear Sir:
I am dn receipt of your request for an opinion from this office upon
this question:
"From whatci.ate does the salary' of a district judge elected
at <the general election of November, 1912, begin, whether from
the first day of January, 191~, or the first Monday of Janqary,
1913?"
See. 292 R. C. fixes the salary of a di'strict judge at $4000 pel'
annum. Section 6267 R. C. provides:
"The. term of office of judges of the district court begins
on the fi'rst Mond'ay of January, next succeeding their eleation."
Sec. 6268 R. C. provides:
"The years during which a judge of a district court is to
hold office are to be computed respectively from and including the first Monday of January of anyone year, to and excluding tb,e first Mond.ay of January of the next succeeding year."
Under ,these se.ctions, there does not ·seem to me to be any question but that the salary of a district judge elected at the general el~tion
of November, 1912, begins on the first Monday of .January, 1913, and not
upon the first day of J·anuaTY, 1913, and you are advisedth'at in my
opinion, your first quarterly payment of the salary of .such judges should
be computed from the first Monday of January, 1913.
Very truly yours,
D. M. KELLY,
Attorney General.

Cost Mandamus Case Against Clerk, by Whom Paid. Mandamus Cast Against County Officer, Costs of. Officer When
Mandamused, Cost of.
Facts <;If this case examined, and held that the county rather
than the clerk shoU'ld pay the costs of the mandamus proceeding.
March 28th, 1913.
Hon. John L .. Slattery,
County Attorney,
Glasgow, Montana.
Dear Sir:
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I am in receipt of your letter of the 25th instant, submitting
the question:
"Should the costs in the recent mandamus proceedings in
the supreme court against the county clerk and recorder be
paid by the county or by the clerk, the judgment in said cases
being against the clerk?"
Section 7177, R. C., referred to by you provides that where an
officer is prosecuting or defending an action on behalf of the state
or the couuty, the costs thereof shall be taxed against the st.ate or
county as the case may be.
The clerk in this matter refused to place upon the ballot the
names of certain localities as candidates for the county seats of the
proposed new county, upon the ground that such places were not
cities and towns within the meaning of the statute, not being incorporated·, and were therefore not entitled to a place on the ballot.
Chapter 112, Session Laws of 1911, provides for the nomination
of cities and towns within the proposed new county, as candidates
for the county seat, but the act itself does not attempt any definition
of the word "cities" or the word "towns." The clerk was therefore
justified in concluding that the general definition of such places as
given in the general law, Sec. 3206, should be followed, and that
definition has reference only to incorporated municipalities. Under
the literal meaning of this law, then the clerk was justified in refusing to place upon the ballot the names of any place not an
incorporation, for the clerk has no authority to give to the law any
extended meaning.
Furthermore, it appears that prior to taking this action the clerk
used ·every precaution by consulting with his legal advisers, as. to his
duties in the premises. In answer to an inquiry addressed to this
department by the Hon. John Hurly, then county attorney at Glasgow,
Montana, Attorney General Galen rendered an opinion to the effect
that only incorporated cities and towns were properly entitled to a
place on the ballot. It is therefore presumed that the county clerk
was advised by the county attorney of this fact. From these considerations, it appears that th·e clerk not only followed the literal
meaning of the law, but that he also followed the direction and advice
of those who were selected as his legal advisers, and that under
these considerations he would not have been justified in doing otherwise than to refuse to place the names of these two unincorporated
villages upon the ballot.
It is true that the supreme court sustained the application for
mandamus by merely ordering the clerk to place the names of these
two localities upon the ballot, but the court has rendered no opinion
in the matter, hence we do not know on what ground the decision
is based. It may have been on some technical procedure wholly
beyond the jurisdiction of the county clerk. For the foregoing reasons
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I am of the opinion that the casts of these cas€s may and should be
charged to the county and not to the clerk.
Very truly yours,
D. :\1. KELLY,
Attorney General.

Registration, When Necessary. Election, First Officers of
Tawn. Registration for. Incorporation of Town, Election and
Registration. Town, Election for. Candidate for Office of
Newly Incorporated Town. Nomination of Candidates.
Registration is necessary for an election for the first officers
of a newly created town. Candidates for such position may be
nominated in the manner proyided by Section 524 R. C.
March 28th, 1913.
Hon. Vard Smith,
County Attorney,
Livingston, Montana.
Dear Sir:
I am in receipt of your request for an opinion upon the following
propositions:
"First-Is registration necessary under the provisions of
Chapter 113, Laws of 1911, for an election for the first officers
of a newly incorporated town?"
"Second-May candidates be nominated for the offices of
a newly incorporated town in the manner provided for by
Sec. 524 of the statutes.?"
There has been a number of opinions rendered by this department
in the interpretation of Chapter 113, Laws of 1911. In these opinions
it is held that the provisions of the act apply to general elections,
primary nominating elections, general municipal elections, general
school elections, and special county elections.
See opinion rendered to county clerks of Montana, Opinions
of Attorney General, 1910·12, p. 383.
In this opinion it is also held that registration is not required
for a special municipal election, which holding was affirmed in an
opinion rendered to the board of cOlmty commissioners of Musselshell
County October 31, 1911.
See page 291, Opinions Attorney General, 1910-12.
The question then arises as to whether the election which you
suggest is a special county election or a special municipal election.
If it is a special county election, then under the former rulings of
this department, registration is necessary, but if it is a special
municipal election, then registration is not necessary.
While Chapter 113 is amended in some particulars by Senate
Bill No. 132, recently enacted, I do not find that there is any mod'ifi·
cation in so far as it applies to special municipal elections and special

