
OPINIONS OF THE ATTORNEY GENERAL. 

the committee on privileges and elections of the state senate 
from the appropriation for contingent expenses of the legis
lative assembly. Such expenses are authorized by law and are 
proper to be paid from the appropriation for contingent legis
lative expenses. 

State Board of Examiners, 
Helena, Montana. 

Gentlemen: 

February 24, 1911. 

With reference to the certificate directed to state auditor Cunning
ham by the president and secretary of the senate, on February 14th, 
the same covering items of elrpense incident to the contest before the 
committee on privileges and elections of the senate in the contest of 
W. I. Power against A. R. Dearborn, I have made full examinaotfon of 
the same as requested by you, by the president of the senate and by 
the state auditor. 

You are 'advised that in my opinion the items of expense! are 
properly authorized by law, and that the same constitute a proper 
charge to be made against the appropriation for contingent expenses 
of the twelfth legislative, assembly. It seems to me that this holding 
is entirely consistent with the views expressed by the supreme court in 
the case of Snyder vs. Cunningham, 39 Mont. 16€. The items of expense 
being authorized by law and the legislature being a separate co-ordinate 
branch of the government would seem to have full power and authority 
to incur such elrpenses and to certify same to the auditor for payment. 

However, this being a contingency expense of the legislative assem
bly, I would respectfully recommend, in order to afford every protection 
to the auditor, that you ,give your approval to this claim, as by the 
auditor requested. 

Very truly yours, 
ALBERT J, GALEN, 

Attorney General. 

Free County High School, Power of Board of Trustees. 
Trustees County High School, Authority to, Build. Trustees 
County High School, Authority to Use Accumulated Funds. 

If funds available to a board of trustees of a county free 
high sdhool are sufficient to erect buildings or addition thereto 
which said boar,d deem necessary for such school, and so long 
as the expenditure remains within the limit prescribed by Sec. 
926 of the Revised C'Odes, such board has authority to use such 
surplus funds in such building; provided, however, that if the 
amount contemplated to be expended 'is in excess of ten thou
sand dollars bhe question must be submitted to a vote of the 
e1ectors of the -county. 
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Hon. W. E. Harmon, 
Supt. of Public Instruction, 

Helena, Montana. 
Dear Sir: 

February 24, 1911. 

I am in receipt of your letter of the 18th inst., wherein you submit 
for an opinion the following: 

"A free county high school board of trustees has' a sum
cientamount of money. that has accumulated to build gymna
sium and domestic science building,' for use of the high school. 
I would like to ask if such board has authority to use such 
accumulated fund for such pur·poses." 
The board of trustees of a free county high school have only such 

power and authority as are expressly conferred upon them by statute. 
Their power and authority is defined in Sections' 918 to 940 of the 
Revised Codes of 1907. Section 926 of the Revised Codes P!l"ovides that 
such trustees shall determine upon the necessary buildings and equip
ment, but are limited to the amount of $100,000 in anyone county. 
The question arises as to whether the objects, the construction of a 
gymnasium and domestic science building, are objects within the pro
vince of the trustees of such county high schQol. Section 918 defines 
the purpose for which the free county high school may be established 
to be as follows: 

"For the purpose of affording better educational facilities 
for pupils more advanced than those attending district schools." 

and Section 933 proVlides: 
"There shall be provided such courses of study as wLll 

properly fit the student attending said high school for admission 
to the collegiate course of any of the state educational insti
tutions, and such course of study shall contain the woirk now 
provided for accredited high schools by the state board of edu
cation." 
If the funds available to such board o.f trustees are sufficient to 

construct an additional building, or an addition to the present building, 
which such board of trustees deem is necessary for the blest interest 
of such school! and for the benefit of the pupils attending such school, 
and so long as they remain within the limit prescribed by Section 926, 
that is the $100~000 limit in anYOne county, I can see no reason why 
such additional accommodations could not be supplied and furnished by 
such board. of trustees .. Section 925, Revised Codes, expressly states 
the purpose for which money raised by tal!: levies may be used, namely, 
for building purposes, and for the payment of teachers' wages and con
t.ingent expenses, and if the amount of money on hand has accumulated 
from the tax levy, the same could be used by such board in additionai 
building facilities. However, I would call your attention to .the opinion 
heretofore rendered by this office, which Is reported in Vol. 3, Opinions 
Attorney General, page 355, wherein it Is held that the trustees can
r.ot expend a sum in excess of $10,000 for the erection of school build
ings without submitting the question to a vote of the electors. If then, 
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the proposed building or addition will not occasion an expenditure in 
excess of $10,000, it is my opinion that such board of trustees may pro· 
ceed with sucho building or addition,and if the' amount conl:!emplated to 
be expended is in excess of $10,000, the question' would necessarily have 
to be submitted to a vote of the electors of the county. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. , 

Banks, Assessment to Restore Impaired Capital. Assess
ments, On Bank Stock to Restore Capital. 

The bank has authority under the direction of the s.tate 
Examiner to levy assessments upon 'stock to make good the 
impairment of capita.!, but in the event that such assessments 
are not paid, the stock cannot be sold under the general cor
pomtion law. 

Han. C. E. Kumpe, 
State Examiner, 

Helena, Montana. 
Dear Sir: 

February 25, 1911. 

I am in receipt of your letter of February 1st, 1911, wherein you 
submit two questions for my official opinion. The questions are as 
follows: 

"Can a bank force from a stockholder payment of an assess
ment made by the state examiner to make good the impair
ment of capital stock?" 

"In the event that said assessment is not paid within the 
time specified, can the directors of the bank sell the stock as 
provided in the general corporation law?" 
The only authority the state examiner 'has in the matter of asses.'

:ments is provided for in Section 4004, which provides in substance 
that if the state examiner shall find evidences of impairment or insol v
ency, he shall submit a statement of the bank's condition to the gover· 
nor and the attorney general, and if these officers are satisfied that 
such impairment or insolvency exists, the attorney general shall there
upon give written notice to each officer and stockholder with a dem'and 
that they make good such impairment or 'insolvency ~tthin three 
months. The only interest which the state or the state examiner has 
in the matter, is to see that the impairment is remedied, and when 
this is done the responsibility of the state officers ceases. 

Section 3867 of the Revised Codes provides for the levying of 
assessments upon capital stock, and the following sections provide the 
manner of glvlllg notice, which under Section 3871 is by publication. 
The same article in Section 3875 provides for the publication of a 
delinquent notice, The banking law does not provide for either of 
these publications. The chapters of the code relating to banks gener-
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