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Hon. Justin M. Smith, 
County Attorney, 

Bozeman, Montana. 
Dear Sir: 

February 24. 1911. 

I am in receipt of your letter of the 23rd inst., relative to the pro
ceedings had by the board of county commissioners of GalIatin county, 
with respect to the appointment of a county health officer and thei;
contract with a physician as county physician. 

After carefulIy considering the matters set forth in your letter, I 
concur with you in the opinion you rendered your board III the effect 
that their action in contracting with Dr. Brewer as county physician in 
accordance with the provisions of Section 2056, Revised Codes, was 
proper and entirely within their authority and alsb that they\ acted 
entirely within their authority in the appointment of Dr. Brewer as 
county ,health officer in accordance with the provisions of Section 1492 
of the Revised Codes. I would add, however, that these contracts or 
appointments must be separate and distinct. The provisions of Sec
tion 2056 relate to a contract with a resident practicing physician for 
the medical 31ttention upon the sick, poor and infirm of the county, 
but the designation of a county health officer is to be had III accordance 
with a; different provision ·of the Code and would be a separate arrange
ment, the appointment being made at a meeting of the commissioners 
and the s'alary to be paid fixed by the board ofcoIDmissioners in 
accordance with the provisions of the said Section 1492. 

The county commissioners of your county did more than they are 
required to do under the law in advertising for bids for medical attend
ance upon the county poor. The code provides relative to the care of 
the poor for the advertising and caIling for bids f.or the care and 
maintenance of the sick, poor and infirm of the county h~t does not 
require that bids be invited for medical attendance-the statute simply 
making it mandatory upon the board at their December meeting to 
enter into a contract, and in view of that fact, the board of county com
missioners of GalIatin county acted more than fairly towards resident 
physicians of the eounty and their action in entering into a contract 
with Dr. A. D. Brewer was entirely within their legal authority. In 
addition to the above, I would respectfulIy refer you bo- Vol. 2, Opinions 
of Attorney General, page 201, and Volume 3, Opinions of. Attorney 
General, page 6, where matters similar to this have been heretofore 
discussed and opinions rendered -thereon by this department. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Contest For Seat in Legislative Assembly, Expenses of Con
test Proper to Be Paid From Appropriation For Contingent 
Expenses. 

It is proper to pay the expenses incident to a contest before 
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the committee on privileges and elections of the state senate 
from the appropriation for contingent expenses of the legis
lative assembly. Such expenses are authorized by law and are 
proper to be paid from the appropriation for contingent legis
lative expenses. 

State Board of Examiners, 
Helena, Montana. 

Gentlemen: 

February 24, 1911. 

With reference to the certificate directed to state auditor Cunning
ham by the president and secretary of the senate, on February 14th, 
the same covering items of elrpense incident to the contest before the 
committee on privileges and elections of the senate in the contest of 
W. I. Power against A. R. Dearborn, I have made full examinaotfon of 
the same as requested by you, by the president of the senate and by 
the state auditor. 

You are 'advised that in my opinion the items of expense! are 
properly authorized by law, and that the same constitute a proper 
charge to be made against the appropriation for contingent expenses 
of the twelfth legislative, assembly. It seems to me that this holding 
is entirely consistent with the views expressed by the supreme court in 
the case of Snyder vs. Cunningham, 39 Mont. 16€. The items of expense 
being authorized by law and the legislature being a separate co-ordinate 
branch of the government would seem to have full power and authority 
to incur such elrpenses and to certify same to the auditor for payment. 

However, this being a contingency expense of the legislative assem
bly, I would respectfully recommend, in order to afford every protection 
to the auditor, that you ,give your approval to this claim, as by the 
auditor requested. 

Very truly yours, 
ALBERT J, GALEN, 

Attorney General. 

Free County High School, Power of Board of Trustees. 
Trustees County High School, Authority to, Build. Trustees 
County High School, Authority to Use Accumulated Funds. 

If funds available to a board of trustees of a county free 
high sdhool are sufficient to erect buildings or addition thereto 
which said boar,d deem necessary for such school, and so long 
as the expenditure remains within the limit prescribed by Sec. 
926 of the Revised C'Odes, such board has authority to use such 
surplus funds in such building; provided, however, that if the 
amount contemplated to be expended 'is in excess of ten thou
sand dollars bhe question must be submitted to a vote of the 
e1ectors of the -county. 
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