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or delivery .of a document." As a rule the duties of the clerk are in 
general purely· ministerial, but some of the functions imposed him by 
statutory enactment are quasi judicial, such as, for instance, the order 
of the publication of a summons, and certain probate orders, which 
the clerk is authorized to issue, but the rule seems to be that the issu
ing of a summ:::ms is the issuing or delivery of such summons accom
panied with· everything necessary to enable the party to whom it is 
delivered, whim he receives it, to make it available for the purpose of 
effecting a"·\>-aiid service-in other words, the summons must be com· 
plete in itself at the time it is iSsued by the clerk. This proposition is 
supported by the case of Reynolds vs. Page, 35 Gal. 300. 

The forms of· process to be issued by the clerk are prescribed by 
the Revised codes and the mere filling out of the form or the prepara
tion of the 'same in accordance with the prescribed forms constitute the 
duty of the clerk. It seems hardly probable that in any litigation or 
administratiJOn of an estate where the process required to be issued by 
the clerk wouid contain any matter not prescribed by the statute, that 
the attorney for the party requiring the issuance of such process would 
depend upon the clerk to formulate or draft the same, but would rather 
prel?are such process lOr alias summons in behalf of his client,. neverthe
less, it is my opinion that should any attorney or party to any litigation 
pending in your court fail to furnish you with necessary process or 
notices for yo~r signature, that it would then become your duty under 
statutory provisions to prepare, sign, and attest such process and 
notices. 

Yours very truly, 
ALBERT J. GALEN,. 

Attorney General. 

County Health Officer, Appointment Of. Health Officer, 
Appointment Of. County Physician, Contract With. Physi
cian of County, Contract With. Board of -County Commis
sioners, Duty Of to Contract With County Physician. County 
Omunissioners, Duty Of to Appoint Health Officer. 

Under the provisions of Sec. 4092 of the Revised Codes, 
county comlpissi~)l1ers are authorized to appoint a county 
health officer~.and under ·the provisions of Sec. 2056 it is made 
the duty of t,he board of county commissioners to contract 
with some resident physician for medical attention upon the 
sick, poor and infirm of the county. Such contract is man
datory upon the board, but it is not required to advertise for 
bids for s·uch .attendance. . 

A contr~cJ .as county physician may be made with the physi
cian appointed as county health officer, as the t~o ·positions 
are not incompatible. 
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Hon. Justin M. Smith, 
County Attorney, 

Bozeman, Montana. 
Dear Sir: 

February 24. 1911. 

I am in receipt of your letter of the 23rd inst., relative to the pro
ceedings had by the board of county commissioners of GalIatin county, 
with respect to the appointment of a county health officer and thei;
contract with a physician as county physician. 

After carefulIy considering the matters set forth in your letter, I 
concur with you in the opinion you rendered your board III the effect 
that their action in contracting with Dr. Brewer as county physician in 
accordance with the provisions of Section 2056, Revised Codes, was 
proper and entirely within their authority and alsb that they\ acted 
entirely within their authority in the appointment of Dr. Brewer as 
county ,health officer in accordance with the provisions of Section 1492 
of the Revised Codes. I would add, however, that these contracts or 
appointments must be separate and distinct. The provisions of Sec
tion 2056 relate to a contract with a resident practicing physician for 
the medical 31ttention upon the sick, poor and infirm of the county, 
but the designation of a county health officer is to be had III accordance 
with a; different provision ·of the Code and would be a separate arrange
ment, the appointment being made at a meeting of the commissioners 
and the s'alary to be paid fixed by the board ofcoIDmissioners in 
accordance with the provisions of the said Section 1492. 

The county commissioners of your county did more than they are 
required to do under the law in advertising for bids for medical attend
ance upon the county poor. The code provides relative to the care of 
the poor for the advertising and caIling for bids f.or the care and 
maintenance of the sick, poor and infirm of the county h~t does not 
require that bids be invited for medical attendance-the statute simply 
making it mandatory upon the board at their December meeting to 
enter into a contract, and in view of that fact, the board of county com
missioners of GalIatin county acted more than fairly towards resident 
physicians of the eounty and their action in entering into a contract 
with Dr. A. D. Brewer was entirely within their legal authority. In 
addition to the above, I would respectfulIy refer you bo- Vol. 2, Opinions 
of Attorney General, page 201, and Volume 3, Opinions of. Attorney 
General, page 6, where matters similar to this have been heretofore 
discussed and opinions rendered -thereon by this department. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Contest For Seat in Legislative Assembly, Expenses of Con
test Proper to Be Paid From Appropriation For Contingent 
Expenses. 

It is proper to pay the expenses incident to a contest before 
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