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fund known as the "Game and Fish Fund." Sec. 19G4 vruvides that 
such moneys shall be kept by the State Treasurer, 

"Fo!; the payment only of the salaries and other ex:penses 
incurred by the Game and Fish Warden's department." 

Sec. 1965 provides that no warrant shall be issued against this 
fund except upon the presentation of a duly itemized account properly 
verified. By the provisions of Sec. 1964, this item could not be paid 
out of the Fish and Game Fund except as an item of expense incurred 
by the arne and Fish Warden's Department. If payment were made 
then it would necessarily be made out of the expense account of the 
Game and Fish Warden. However, Sec. 1967, Revised Codes, limits the 
amount of expenses of the State Game and Fish Warden to the amount 
of $2,000 per annum. In your communication you state the expense 
account of the Game and Fish Warden is not sufficient from which 
to make payment of this amount. 

Subdivision 17, Sec. 170, Revised Codes, prohibits the Auditor from 
drawing a warrant. 

"Unless authorized by law and uvon an unexhausted specific 
appropriation provided by law. to meet the same." 

Art. V, Sec. 34, of the Constitution provides that no money shall 
be paid out of the treasury except from appropriations made by law 
and on warrant drawn by the proper officer in pursuance thereDf, except 
interest on the public debt. From the foregoing' provisions of law, 
it is my opinion that this item cannot be paid out of the Game and 
Fish Fund for the reason that no appropriation therefor has been 
made by the Legislature and that the only fund it could be paid out 
of would be the ex:pense account of the Game and Fish Warden, ex
cept, however, the item might be paid out of the "Capitol Furnishing 
Fund" should there be sufficient funds there to pay it; or, could prop
erly be paid out of the "Contingent Fund" of the State Board of Ex
aminers; or, a claim duly verified may be presented to the State 
Board of Examiners and if they approve it, in view of the fact that 
the appropriation for the expenses of the Game and Fish Warden has 
been exhausted, the claim may be transmitted to the legislative assem
bly in accordance with provisions of Sec. 235, Revised Codes. 

I return you herewith requisition and accompanying drawing. 
Yours very truly, 

ALBERT J. GALEN, 
Attorney General. 

Children, Maintenance Of in State Orphans Home. State 
Orphans Home, Maintenance of Children In. Parents, Duty 
to Support Children in Orphans Home. 

Children confined in the sta1.f' orphans home are maintain·~d 
at the expense of the state. There is no legal oblig-ation on 
the part of the parents of such child to contribute to it" SLlP

port. 

cu1046
Text Box



490 OPINIONS OF THE ATTORNEY GENERAL. 

July 22, 1912. 
State Board of Examiners, 

Helena, Montana. 
Gentlemen: 

I acknowledge receipt of your communication of the 15th inst., w;th' 
which you submit report of Mr. Geo. B. Conway, State Accountant, 
dateu July 6th, with reLerence to inmates of the State Orphans Home 
whose parents, or one of the parents of whom, are living and able 
to support the inmate, and you ask whether steps may be taken to 
compel the parents to contribute towards the support of such children, 
and to the propriety of the presentation of the matter as a subject 
for future legislative action. 

The matter of the admission of children to the State Orphans Home 
was quite exhaustively considered in an opinion of this Department 
under date of July 1, 1909, addressed to your board (Vol. 3, Opinions 
Attorney (,.eneral, page 149). In that opinion we outlined the various 
conditions under which a child might be admitted to the State Orphans 
Home. The provisions of law relative to this Home outlines three meth
ods by which children may be admitted. 

(1) Upon application of the County Superintendent of 
Schools and the Board of County Commissioners; 

(2) By an Order of the District Court in a divorce pro
ceeding; 

(3) By an Order of the District Court committing de-
linquent children; 

but there is no provision of law by which parents of a child legally 
committed to the State Orphans Home are required to contribute in 
any amount to the support of such child. Upon the admission of the 
child to the Home the expense of maintenance is a State charge. 

By reference to the provisions of Sec. 3764, Revised Codes, it is 
apparent that the legislature did not contemplate an enforced payment 
of cost of maintenance by the parent. Provision is made in this sec
tion for the adoption of the inmates of the Orphans Home and pro
vides that tne child may be adopted where a parent has wilfully aban
doned the child or has caused him to be maintained in any public or
phan asylum for one year without contributing to the support of such 
child. And further that in the case of a half orphan the same might 
be adopted from the Home with the consent of the majority of the' 
boara of trustees of the Home and without the consent of the parent 
unless such parent has paid toward the expenses of maintenance of 
such half orphan at least 60 per cent of the legitimate cost of keeping 
and maintaining such child during the said time, if able to do so. This 
section prescribes the only penalty 1 am able to find for failure on the 
part of a parent to contribute to the support of tne child while an in
mate of the Orphans Home, namely, that the parent thereby forfeits 
his right to the child and the same may be adopted by 3; majority of 
the board of trustees. 

It is my oplDlOn that this state of affairs as shown to exist by 
the report of Mr. Conway is a proper subject for legislative action and 
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that the same should be called to the attenti:::n of the legislature in the 
proper manner to the end that legislatio'n may be enacted compelling 
parents who are financially able to do so to pay the necessary ex:penses 
Dr maintenance of such child while an inmate of the Orphans Home. 

I return herewith the report of Mr. Conway. 
Yours very truly, 

ALBERT J. GALEN, 
Attorney General. 

State Fish Commission. A\lthority Of. Fish Commission, 
Authority Of. Flathead Fish Hatch~ry. 

By the provisions 'Of Chapter 18, Laws of 191 I, the s~ate 

fish commission have authority t'O construct a hatchery in such 
manner and fDrm as they deem hest and there is n'O require
ment of law that they should advertise for bids for such con
st-ruction any given length 'Of time. 

Hon. Henry A vare, 
State Game and Fish Warden, 

Helena, Montana. 
Dear Sir: 

July 22, 1912. 

I acknowledge receipt of your verbal request for an opmlOn with 
reference to the authority of the State Fish Commission to construct 
:a fish hatchery in Flathead County and whether or not it will be nec
-essary to advertise for bids for such construction for a period of 30 
days. 

By the provisions of Chap. 18, Laws of 1911, it is made the duty 
·of the state Fish Commission to provide for the construction of a fish 
hatchery in Flathead County. There is no general provision of law 
with reference to the length of time calls for bids upon public works 
must be advertised. However, in the immediate case by Sec. 2, Chap. 
18 the Commission is given authority to construct the hatchery therein 
named in such manner and form -as they shall deem best. Their actions 
in the matter are only limited by their own good judgment with refer· 
ence thereto to be used within the amount appropriated by the legisla
ture, subject, however, to the conditions that the bills for such con· 
struction shall 'be passed upon and approved by the State :fk>ard of 
Examiners. If then, in the judgment of the Commissioner you are able 
to obtain as good bids from two weeks advertisement as from thirty 
days, I cannot see any reascn why you should not advertise for a 
period of two weeks only. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 
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