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performance of the contract entered into belween Jones and the Carey 
Land Act Board 0:1 May 13th, 1910, in the 5um of $1500.00; the other 
bona is for the protection of settlers who have made settlement and. 
improvements upon the Dearborn Irrigation Project, and who might 
suffer loss through the failure of the Company to perform the condi­
tions of the contract above mentioned. 

YoU! are advised that a notification to the Massachusetts Bonding 
and Insurance Company, the surety on the $1500.00 bond would be 
proper and should be accompanied with the demand to pay that amount, 
and they ,should also be furnished with a copy of the minutes of the 
board showing the action taken in forfeiting this bond. As to the 
$10,000.00 bond for the protection of the settlers on the project, notifi­
cation of the action of the board 'should be given to the seWers them­
selves and an effort made to ascertain wha.t, if any, damages, have 
been su.stained by failure of the Company to .perform its contract. 
When this data is at hand the hoard can Lllen properly notify the prin­
cipal and surety upon the bond of th'e amount claimed to be due 
therein. 

You will notice that by the terms of the bond to protect the sett­
lers, you have sufficient time in which to obtain the information, as 
the claims made thereuJruder must be presented not later than June 
29bh, 1913. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Witnesses, Government Special Agent As_ Government Spe­
cial Agents, as Witnesses. Testimony, of Government Em­
ployee. 

An officer of the federal government may be subpoenaed as a 
witness and may be compelled to testify as to facts within his 
personal knowledge as an individual, but cannot be compelled, 
to testify ,concerning information obtained by him in his official 
capacity, nor as to communications and official documents pass­
ing between him and his superior officer or heads of depan­
ment. 

Hon. Fred Whiteside, Chairman, 
Carey Land Investigation Committee, 

Twelfth Legislative Assembly, 
Helena, Montana, 

Dear Sir: 

January 27th. 1911. 

I acknowledge receipt of your verbal request for an opllllOn from 
this department as to the power of y.our committee to compel a special 
agent in the field service of the general land office of the Up.ited States 
to appear and testify before your committee. 

In your request you did not state the nature of the testimony that 
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) our committee sought to obtain froOm this witness, but from the nature 
of the matter under investigation and the nature of the official position 
and employment of the witness, it is apparent that the testimony 
sought is within some one or more of the three classes enumerated as 
follows: 

. First: Either as to the facts within the personal knowl­
edge of the witness in his individual capacity; 

Second:. Information obtained by such witness in his 
official capacity as such special agent of the field service of 
the general land office of the United States; 

Third: Communications and official documents passing be­
tween such witness in his .official capacity and his superior offi­
cer or heads of department. 
I have gone into this matter very carefully and examined, I think, 

all of the authorities upon the subject. The decisions of the courts on 
matters of this character are exceedingly few, but I believe that the 
proper rule of law and the most elaborate discussion of the matter is 
to be found in the opinion of Judge Evans in the case of, "In re 
Coming-ore," reported in 96 Fed. Rep. 552. This was a case in which 
Comingore was a collector of interior revenue in the state of Kentucky, 
and he had been subpoenaed by a court in the state of Kentucky to 
appear as a witness and give certain testimony and to produce and 
make copies o.f certain records of' his office as such collector. This he 
declined to do for the reason that the secretary of the interior had 
issued an order prohibiting collectors from testifying concerning offi­
cial business of their respective offices and from producing records or 
copies thereof. He was imprisoned .for contempt for his refusal to 
testify and the decision above referred to was made and the opinion 
rendered in a hearing upon an application for a writ of habeas corpus 
the court discharging the defendant. The case was subsequently taken 
to the supreme court of the United States and affirmed in the case of 
Boske vs. Comingore, 177 U. S. 459. 

Section 95 et seq, of the Revised Codes of 1907, provide for tile 
attendance and testimony of witness before either branch of the stale 
legislature or any committee thereof, so that there can be no question 
as to the authority of your committee t.o subjoena witnesses and t.o 
compel their attendance and the giving of testimony in a proper case, 
but the question now presenting itself is whether the information 
sought can be properly enforced in this matter. As to the first char­
acter of testimony abo·ve mentioned, that is, facts within the personal 
lmowledge of the witness or gained by such witness in his individual 
capacity, there can be no question as to the right of your committee 
to compel the giving of such testimony, and in case of refusal to puni:;ll 
for contempt as pr:Jvided in Section 97, Revised Codes of 1907. But 
a:; to the second and third classes of testimony, it is my opinion that 
you cannot compel said witnesses to furnish such testimony within 
<,ither one of such classes, that is,-if the information obtained by such 
witness in his official capacity as such government official or employee, 
or, if It is in the nature of reports or official correspondence passing 
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between such witness and his superior officers or heads of depart.ment. 
'Section 161, Revised Statutes of the U. S., provides: 

"The head of each department is authorized to prescribe 
regulations, DlOt inconsistent with law, for the government of 
his department, the control of its officers and clerks, the dis­
tribution and performance of its business, and the custody, use 
and preservation of the records, papers and property appertain­
ing to it.'; 
I find from an examination of Vol. 38, L. D. 464, that the secretary 

of the interio,r has heretofore prescribed a regulation for his depart­
ment, in substance as follows: 

"That special agents, reports, and official correspondence 
pertaining to his department, are in the nature of confidential 
and privileged communications, and certified copies thereof can­
not be demanded as a matter of right by the parties in interest 
in the matter to which they relate, and will not be furni&hed 
except upon authority of the secretary of the interior." 
I am also reliably informed that the secretary of the interior 

through a commissioner of the general land office has prescribed a 
regulation that no official of the field service of the general land office 
should testify in any hearing or proceeding concerning any of hIS 
official or investigation without the permission of the secretary of the 
interior having first been obtained. 

In my opinion, by virtue of Section 161, Revised Statutes of the 
US., above quoted, such a regulatiQ,n is entirely within the authoriLy 
of the secretary of the interior, and this view is supported by the fol­
lowing authorities: 

In re Comingore, 96 Fed. Rep. 552; 
Boske v. Comingore, 177 U. S., 459; 
In re Lamberton, 124 Fed. 450; 
38 L. D. 464; 
U. S. v. Moses, 4 Wash C. C. 726; 
In re Huttman, 70 Fed. 699;. 
Worthington v. Scribner, 109 :\Iass. 487; 
Greenleaf on Evidence, page 251. 

While, as stated above you may compel such witness as a mere 
individual to testify as to what he may know in such individual capa­
city, but under the authority above quoted your committee has no 
power ,to control him as an officer or to regulate the conduct of his 
official duties with reference to any reports or official correspondence 
passing between him and his superior officers or head of department, 
nor of their contents, as those duties can only be fixed by laws of the 
U. S., and the orders or regulations of his superior officers. 

It is apparently clear that a state statute cannot impose duties 
upon a federal officer as such, neither can a court or committee of sucil 
state do so. The papers in the custody of these officers are papers 
belonging to the United States pertaining to the administrative affairs 
of the United States and obtained for executive purposes, and over 
which, through its proper agents and officers the United States has 
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exclusive control. Therefore, the state cannot demand for purposes flf 
testimonY or otherwise contrary to regulations made under authority 
of the federal statutes. 

The views herein above ex:pressed are affirmed in an official 
opinion given by the Honorable W. H. Moody, the attorney general of 
the U. S., on January 9th, 1905, to the honorable secretary of com­
merce and labor, in which the attorney general of the United States 
advises such secretary, first, that he was not legally Lound to obeY 
a subpcena of the court to appear and testify; second, that he could 
properly decline to furnish official records of his department, or copies 
thereof, or to give testimony in a cause pending in court, whenever, 
in his judgement the production of such papers or the giving of such 
testimony might prove prejudiCial lior any reason to the government 
or public interest, and that the records of his department were quasi 
confidential in their nature and must therefore be classed as privi­
leged communications, whose production could not be compelled uy a 
court without the express authority of a law of the United States; third, 
that the secretary might legally prohibit the chief of a bureau of his 
department forom producing official records or certified copies thereof. 

See, Vol. 25, Opinions Attorney General, (U. S.) p. 326. 
In view of the fact, that as a result of the investigation now in 

hand by your committee, will pr,o,ve of great benefit to the state of 
'Montana and to the government at lar,ge, it seems that an arrangement 
might readily be made through our representatives in the federal con­
gress whereby the honorable secretary of the interior would direct the 
officers of the field service of the gener,al land office to supply the 
committee with the information desired,' and it seems to me that such 
an arrangement would better comport with the dignity of the com­
mittee and the twelfth legislative assembly of the state of Montana. 

Respectfully submitted, 
ALBERT J. GALEN, 

Atorney General. 

Certificate of Purchase, State Lands_ State Lands, Certifi­
cates of Purchase Of. Bonds, to Secure Purchase. State 
Lands, Reversion to. State. 

Chapter 147, Laws Qf 1909 are not applicable to contracts 
of purchase made prior to enactment of such law. 

In case of default of principal, bondsmen upon making pay­
ments do not acquire any interest that the state is bound to. 
recQgnize under laws in force prior to 1909. 

If state exercises its right to cancel contract of purchase, 
with canceHation of contract the bond is canceHed and the 
bondsmen released from further liabili,ty. 
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