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of the Revised Codes, relating to tlle inspection of hDrses to' be shipped 
Dut Df the state can be enfDrced upon the Crow Indian reservatiDn. 

The unusual press of business in this office incident to the meet­
ing of the twelfth legislative assembly has made it impossible fDr me 
to earlier reply to YDur request. 

You are advised that in my DpiniDn the chapter referring to the 
inspection of hDrses by the stDck inspectDr Dr sheriff befDre remDval 
from the state, has ful! force and applicatiDn in that portiDn Df the 
Crow Indian reservatiDn included in the county Df YellDwstDne as nDW 
·existing. 

Section 22, Df the Revised Codes, provides that all legal process 
of the state, both civil and crimin<tl. may i:le served upon persons and 
prDPerty fDund within any ¢ ¢ " « « Indian reservation in all 
cases. where the United States has nDt exclusive jurisdiction. The 
measure providing fDr the inspection of horS6S being shij)ped to' points 
without the state is clearly an enactment under the police power of 
the state fDr the purpose of saf~guarding the property rights of its 
citizens. The case Df the State of :'vlDntana v. Tully, 31 MDnt. 375. 
does not in my DpiniDn gO' SO' far as to' deprive the 'state of MDntana 
Df jurisdiction upon military or Indian reservations under statutes' Df 
this kind. It was held in the case last referred to, by a divided court. 
that a person cDuld nDt be chargod, tried and convicted of the crime 
of murder committed upon the Ft. MissDula Indian reservation. The 
defendant Tully being Ilis.charged under this decisiDn was immediately 
rearrested and held fDr trial in the United States Dictrict Court. The 
judge of that court refused to' be bound by the decision of the supremo:; 
CDurt of Montana and held that Tully had lJeen Dnce in jeopardy and 
cDuld nDt therefDre be tried again for the 'Same Dffense. The United 
States did not ·appeal from this decision 0'-£ the district cvurt. 

In view Df the fact that the 'fully case was decided by a divided 
court, 1\'1r. Justice Milburn dissenting, and in view Df the decision. of 
th·e United States District CDurt, 1 am inclined to believe that even 
if the Tully case were binding in this instance, which I dO' nDt think it 
is, it wDuld be well to' again present the question to the supreme court 
Df Montana. 

Yours .... ery truly, 
ALBERT J. GALEN, 

District Judges, Expenses. Expenses, 
ate Bill No. 24, Constitutionality of. 
Bill No. 24 Within. 

Attorney General. 

District Judges. Sen­
Constitution, Senate 

Senate Bill No. 24 providing for payment of expen~es oi 
District Judges incurred on account of holding court in coun­
ties other than the counties where they reside is not 'repugnant 
to the state constitution. 
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Hon. W. F. :\ieyer, 
Chairman, Judiciary Committee. 
Senate Chamber, 

Helena, Montana. 
Dear Sir: 

January 18, 1911. 

I beg to acknowledge the receipt of your verbal request for the 
opinion of this department as to the constitutionality of Senate Bill 
No. 24, being "A bill for an act providing for the payment of the ex­
penses of district judges incurred on account of holding court in 
counties other than the (ounties where th-ey reside." 

The only provision of the constitution of Montana to which the 
proposed bill could be repugnant, in my opinion, is Sec. 30 of Art. 
VilII, providing: 

"No justice of the supreme court nor judge of a district 
court shall accept or receive any compens,ation, fee, allowance, 
mileage, perquisite, or emolument for or on account of his 
office in any form whatever except the eaiary provided by law." 
I have been unable from an examination of the constitutions of 

other states to find any adjudication upon a similar provision, and It 
Is, therefore, necessary to look to the constitutional provision itself 
with reference to the intent of the constituLional convention in adopt­
ing the above section. It. is my opinion that· its intention in ado~ting 
such section W3iS to prohibit a justice of the supreme court or judge 
of a district court from receiving any profit or gain for or on 3iccount 
of his office other thanb the salary provided by law, and was not 
Intended to mean that such justices or judge should from his own 
means or out of his salary' pay the actual and necessary expenses 
incurred by him in attending to the duties devolving upon him by 
virtue of his office; that it did not contemplate that a district judge 
whose district comprises more than one county should set up and 
maintain an establishment in each county of his district, and that the 
element of gain over and above the salary provided by law was the 
only object of the constitutional convention in accepting such pre­
vision. It is my opinion that a district judge is entitled to his actual 
and necessary traveling expenses incurred on account of holding .court 
in counties within his district oth:er than the county where he resides 
under the general principle of law; that the salary of an officer is his 
>compensation for his time and service, and th3it he is not called upon 
to expend for the benefit of the state' or the electoral district which 
he represents any portion of such salary. 

You are therefore advised that the terms of said Senate Bill No. 
24, in my opinion, do not contravene the provisions of the state con­
stitution. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney GeD'era!. 




