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OPINIOXS OF THE ATTORNEY GEr--TERAL. 

vent the plaintiffs cattle from gOing upon his unfenced land." 
In short the foregoing opinion may be 'epitomized as follows: a 

person finding a lost or strayed ar,imal, or saving it from starvation, 
should proceed under the provisions of Secs. 1996 to 2002, Rev. Codes, 
which sections specifically point out the method to be pursued to re­
cover the cost of keeping or caring· for it. 

The herd law of this state mal",'Js it a penal offense for any person 
to drive, or cause to be driven, his live stock upon the land of another 
~but the live stock, under this law, must be in charge of a herder, 
and the land must be so marked as to give the herder notice that the 
land is not pltblic. domain. 

Under the "fence law" a IJ€rSO;]'S premises must be fenced as re­
quired by statute to en~ble him to maintain an action for damages for 
trespass by live stock of another, unless (1) the trespassing animal is 
prohlbited by statute from running at large, or (2) the trespassing ani­
mal has been placed, or caused to be placed thereon by the owner of 
the animal with knowledge that the land is not public domain-in any 
of which events the animal may be retained as 'security for the damage 
done as hereinabove explained. 

The opinion in the case of Light vs. United States, under date of 
May 1, 1911, has no reference to the statutes of the State of Montana, 
u,pon the su'bject, but would apply in case cattle were trespassing upon 
the public domain of the United States. I herewith return the opinion. 

With kind regards I remain, 
Yours very truly, 

ALBERT J. GALEN, 
Attorney Gene,·a!. 

State Veterinarian, Fees Of. Fees, of State Veterinarian and 
Deputies; State Veterinadan, Right to Charge for Testing 
Animals. 

The state veterinarian a1}d his deputies may charge for ser­
vices rendered by him which they are not required .to perform 
by statute but the performance of such services must not inter­
fere with the eff-iciency of the officer in performing the duties 
required of him by law. 

Doctor M. E. Knowles, 
State Veterinarian, 

Helena, Montana. 
Dear Sir: 

January 23, 1912. 

I am in receipt of your letter of January 3rd, requesting my official 
opinion upon the following question: 

"Is it legal for me or my ce>puties to collect fees and ap­
propriate the same to our own H'e, in making health inspections 
on animals being shipped out of this state into other states 
and territories?" 
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In explaining the circumstances under which this question is raised 
you state that the Dominion of Canada, and a number of states of the 
Union, require the tuberculin testing of cattle and the mallein testing 
of horses before being shipped from this state, and that such inspection 
must be made by a state, deputy state, or federal veterinarian; that 
the tuberculin and mallein used for such test is furnished by the 
United States Bureau of Animal Industry, and that it has been the 
custom of your deputies to make such inspections and to charge a rea­
sonable fee therefor, which is retair.ed for such services. 

In reply I will say that I know of no l,'.,w of this state which re­
quires the tuberculin or mallein testing of all animals before being 
shi,pped from this state. You or your deputies are only required to 
perform such services as are imposed upon you by statute, but when­
ever any duty is imposed upon you by law YOUi ·should perform it with­
out charge, unIes.;; a fee is prescribed by statu,te, as you are acting as 
a state officer, and whenever a fee is so prescribed you s.hould account 
to the State of Montana therefor. If you or your deputy should ins>pect 
an animal before shipment from this state under a law of some other 
state or country requiring such inspection to be made before such ani­
mal may be shipped, and you are not required by the laws of this' :state 
to do so, you are at liberty to charge a fee for the same and such fee 
does not belong to the State of Montana, provid'ed such work does not 
interfere with the performance of yeur duty acs a state officer, or your 
efficiency in the performance of the duty required of you 'by law. You 
will understand and appreciate, I hOope, that the first duty devolving 
upon yourself and deputiefl is the performance of the :service to the state 
of Montana required by law, and you will not permit outside' work to 
in any way interfere with your efficiency in the ,performance of yom' 
duties as officers of this state. 

In brief, you should l'Ot permit outsid'e work to in any way inter­
fere with he performance of any dut.y imposed upon you by the laws 
of this state, but whene',er any inspection is made by you in your in­
dividual professional capacity which is not required of you by statute, 
and which you ha.ve the time to perform without imp.airing your effi­
ciency as a state officer, you are i>.t Iibe'i-ty to do so and the fee you: , 
may receive for such service does not belong to the, State of Montana, 
and you would not be re1uired to aC~(Junt for it. 

Yours very truly, 
ALBERT J. GALEN; 

Weights and Measures, Construction 
Etc., Sale Of. Butter Fat, Sale Of. 
and Measures, Duty Of. 

Attorney General. 

of Law. Milk, Cream, 
Inspector of Weights 

\Vhere butter fat containing any milk is sold by pound, the 
provisions of Sec. 19, Chap. 34, Laws 191'1, that milk, etc., shall 
be sold by standard wine measures, do not apply. 
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