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unless the sheep are merely in transit. Sec. 1877 prescribes a penalty
for the violation or disregard of any "of the provisions of this act."
If thid same party has heretofcrebeen l'unished for violation of
this law, he cannot plead ignorance of its requirements and if the
evidence shows that he is really guilty, he is subject to prosecution
and conviction under this law, unless th'e law ~hould be set aside. My
attention is not now called to any reaaons why the act should 'be held
illegal and the burden rests upon the defendant to show t.hat the law
is void.
Yours very truly,
.~ LBERT J. GALEN
Attorney General.

Records, Secretary of State's Office.
Secretary of State,
Records Of. Loose Leaf Book, Records In.
The secretary of state has ,the authority to use the loose leaf
'book in keeping the records required to be kept by provisions
of Section 154, Revised Codes.
January 16, 1912.
H]on. T. 'M. Swindlehurst,
Secretary of State,
Helena, Montana.
Dear Sir:
I acknowledge receipt of your letter of the 9th inst., submitting
the question.
May the deeds, bond:s, 'etc., mentiom:ld ill Subdivisions 4 and
5 of Sec. 154, Revised Codes, be recorded in a "loose leaf book,"
the ,book when complete to be ',recurely bound, or must such
instrUJments 'be recorded in a bound book?
Comparing this law with the law relating to county records we
find a very material difference. Sec. 3032, Revised Codes, require the
county records to ,be kept in well boulld separate 'books, etc. The law
relating to the record:s kept 'by the secretary of state is to the effect
that "proper books" shall be used, but 'seems to confer upon the sec·
retary the authority to determille what books are proper for that pur·
pose. The objects to be obtained by a record in the county clerk's
office and in the office of the secretary of state are also different.
When the county clerk has recorded an instrument it is then returned
to the owner and the only -offical record thereof is that made by the
clerk, 'but wherr the secretary of state ha;; recorded an instrument, the
'instrument itself is kept in official ,possession, 'either of the secretary
of state or the treasurer. And as to conveyances a record is also
,preserved in the county clerk's office of the county in which the property is situated. Hence, the recording of an instrument by the secretary
of state is largely a matter of convenience and also to guard against
any contingency of one of the original papers so recorded being lost
or destroyed.

OPINIO~S

OF THE ATTORNEY GE1\"ERAL.

357

The "loose leaf book" is kept wholly within your possession-the
leaves are so fastened that they cannot fall out unless purposely removed and when the book is complete the le&ves are as securely fastened as in any book.
I am, therefore, of the opinion that you have the authority to use
the so-called loose leaf book in keeping such records.
Yours very truly,
ALBERT J. GALEN
Attorney General.
o

Sentence, Commutation Of. Convicts, Commutation of Sentence. Convicts, Escape Of. Escape of Convicts, Punishment
For. Good Time, Allowance Of.
W-hen a convict in the state prison escapes and is recaptured
and sentenced for such escape, under the provisions of Sec.
8222 Revised Codes, the second term of imprisonment will
commence at the time the convict's first term would have expin!d had he not escaped. The good time allowed such convict under the provisions of Sec. 9737 must be allowed.
January 17, 1912.
'Mr. Frank Conley,
Warden, State Prison,
Deer Lodge, Montana.
Dear Sir:
I acknowledge receipt of your letter of the 8th inst., in which you
enclose the names and data concerning convicts who have escaped
from the state prison and have been recaptured, and in which you ask
my official opinion as to "whether the good time they earned: during
the former sentence will be taken 2.way from them or allowed."
Sec. 9737, Revised Code3, :provides for the commutation of sentenc'e
upon good behavior. Sec. 9738 pro"ide-s for the forfeiture of such commutation, hut provision is made that the board of prison commissioners
have authority to forfeit the good time earned by the prisoner pursuant
to the provisions 'of Sec. 9737 upon notice to the offender and after
due proof. However, Sec. 8222, Revised eoees, provides:
"Every prisoner confined in state prison for a term les-s
than for life who escapes therefrom is punishable by imprisonment in the state prison 'for a term of not less than one year
nor more than ten years; said e€'Cond term of imprisonment to
commence from the date he would have otherwise been discharged from said prison."
This Section 8222 is identical with section 105 of Kerr's Penal Code
of California. This section of the California Code has been construed
in FJxJparte Irwin, 25 Pac. (Calif.) 1118, in which case the following
language was used:
Said section "plainly states that the term of im.prisonment

