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achool in any district in the county; provided there is sufficient room
in such district to accommodate them. The further provisions that
the the trustees may in their discretion transfer moneys due such
pupils to the district in which they could attend school calls for an
exercise of sound discretion on the .paTt ot imlch trustees. For instance,
should the pupils be residents of a small dist.rict having few pupils and
the transfer of the school moneys due such pupils to another district
would serioualy interfere with the maintenance or conduot of the
school in the original district. then it is my opinion that the trustees
of such district, in the exercise of their discretion, may refuse to transfer such moneys to the district in which the pupils may attend school.
However, if the pupil;;; were residents' of a district having a larger
number of pupils and their attendance in another district and the
transfer of the s'chooi moneys due them by apportionment to sUlch district would not in any way hinder or interfc·re with the maintenance of
the school in the district of ·their residence, then, it is my opinion, the
trustees would be abusing their discretion in refusing to transfer the
'5chool moneys due to such pupils to the district in which they may
attend.
SUb-division 2, Sec. 875, in enumerating the powers and duties 01'
school boards give to school boards the right to fix the rate of tuition for non-resident 'pUipils, but this has no bearing upnn the right of
the pupils to attend s'chool-their attendance cannot be prohibited ur;on
the ground of non-paymiolnt of tuition.
Vol. 2. Opinions Attorney General, 207.
Vol. 3, Opinions of Attorney General, 177.
It is, therefore, my opinion that the pupils lllentioned in your enquiry may a·ttendachool ill any district ill the COllllty, providerl there
is sufficient room in such district to accommodate them, and that the
transfer of school moneys due to such pupils by the trustees Gf th~
district of their resideul;e to thc dis-trlct in which they may attend
school is discretionary in the trustees of such district of residence;
SlUch discretion, howev3r, tc lJe exerciser! in the manner above .moicated.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

State Lands, Right-oi-Way Abandonment Of.
Abandonment, Right-of-way on State Lands. Railway, Abandonment of
Right-of-way.
Where a railroad company have simply an easement for' a
right-of-way and abandons such right-of-way over a school
section, the land embraced within such right-of-way reverts
to the state as the owner of the servient estate.
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N;)velllber 3, ]91].
Mr. Joseph Oker,
Deputy Register of State L'lUrls,
Helena, ::\Iontana.
Dear Sir:
am in receipt of your letter of the 23rd ult., in which you state
"The old right of way of the N. P. R. R. Co., on Section
16, Township 2 South, Range 8 East, has been abandoned
and a new one purchased from the State * * ¢ Query:
Does not this land revert or fall to the.;tate, it being on a
school section, and cannot the state give good title thereto
in case of sale?"
Sec. 7 of the Act of July 2nd, 1864, being a charter granted to
the N. P. Railroad Compa!lY by the United States Government, makes
provi:;ion for the acquiring of the right of way for such road, and
prOvides in 'part as follows:
The said Northern Pacific Railroad Company "is hereby
authorized and empowered to enter upon, purcha.5€, take and
hold any lands or premises that may be necessary and llroper
for the construction and work of 'said road, etc."
13 U. S. Stats., at Large, 369.
Prior to the enactment of this act, however, the act of congress
of May 26, 1864 (13 State. 91) !'eserves for the purpose of being appUed to common schools, Section'a Hi and 36 of each township in the
territory. Title to such lands pecame vested in the state 'by the provisions of Sec. 10 of the Enabling Act, the express pUI'pose of the
grant being for the srupport of the common schools.
Prior to the admission of the territory 3"3 a state this was a mere
reservation and not a grant.
U. S. v. Bissel, 8 Mont. 20.
How ev e'r, by the Charter granted to the N. P. Railroad Company, the right of way therein granted was not in fee; an easement
only was granted to it, and the 3ervant estate passed a.bso1ute1yto
the '"tate upon its admission into the Union. If then the right of way,
as originally acquired by said road, under the provisions of Sec_ 7
of its charter above quoted, has been fully abandoned, it is my opinion that such right of way would revert to the state, it being the
owner of the servient estate at t.he time of such abandonment.
"A railroad company's easement in its right of way or
through land may be lost by abandonment or 3urrender, but
where the land is conveyed to the railroad company in fee, its
title thereto is not lost by non-user or aband()Ument.
33 Cyc. 221.
However, it is necessary that a complete abandonment of this
right of way must have been had to entitle the state to dispose of
said section and give a valid deed therefor. Tobia, however, is a question of fact and there must be to constitute such abandonment, nonuser accompanied by unequivocal and decisive acts on the part of
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the company clea-rly showing the intention of abandonment.
33 Cyc, 22l.
In this instance, however, there seems to be an admission on the
part of the said company to finally abandon thiil old right of way, and
it seems that a request should be made -by your office to said company to quit cla.im to the state whatever rights it may have to this
portion of said school section, and, if their abandonment has been
complete, I have no doubt but what they will be glad to give to the
state a quit-claim deed.
However, it is my opinion that upon an abandonment of this right
of way the title revert;; to the state as the owner of said section.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

State Fair, Title to. Property Of.
The state of ::\1ontana has clear title to its property and the
claim of Paul Alb"'!rtson as successor in interest of Samuel
Wallin is without foundation.
November 10, 1911.
Hon. Edwin L. Norris,
Governor,
Helena, Miontana.
Dear Sir:
Sometime ago you called atteI!tion to the fact that Paul Albertson
of Butte, was asserting some right, title or claim to certain of the
lands possessed and used by the state near the city of Helena, for
state fair _purpose;;, and in this connection r0quested this department to
make full examination concerning the state's title to the lands in question. Accordingly, we obtained an abstract of title and made careful examination the-reof, and now give you our opinion respecting the
state's title to the said lands.
In this connection, we believe that
whatever ri-ghrts PaUll Albertson or his predecessor in interest, Samuel
Wallin, -ever had against the Montana State Fair, or its property, have
'been foreclosed by decree of the district court of Lewis and Clark
COunty, to which attention is hereinafter particularly directed'.
It ap'pears from the abstract that the title t.o this property passed
by mesne conveyance from the United Stntes to the :Montana State
Fair, a corporation; that on February 19, 1894, the Montana State Fair,
executed and delivered to Sarah A. Britton a mortgage on said property
to secure the payment of eight thousand five hundred ($8,500.00) dollars, payable February 19, 1895, with interest at eight (8%) per cent
per annum, payable semi-annually. This mortgage was recorded on
February 20, 1894, in Lewis and Clark County, Montana. Afterwards,
on December 7, 1896, the said note not having been paid, an action
was instituted by Sarah A. Britton against the Montana State Fair, a
col"lporation, and Samuel Wallin, tor the purpose of foreclosing sai<l

