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Sewer, Right to Use a Stream A1;. Stream in City, Used as 
Sewer. State or County Board, Rig~t to Prohibit Use of 
Stream as a Sewer. Health, Board Of, Right to Prohibit Use 
of Stream as Sewer. " 

Under a gh'en statement of facts the right of the state board 
of health to prohibit the use of a stream within the city as a 
'3ewer is considered. See Opinion. 

Hon. T. D. TuLt16, Secretary, 
State Board of Health, 

Helena, Montana. 
Dear Sir: 

September 21, 1911. 

I am in re,'eipt of your letter of the Hth inst., submitting for the 
consideration of this office, the power of the board to order the city 
of Philip's'burg, Montana, 'to refrain from the use of an open stream 
ail a sewer. It appears from the letter of Mr. Geo. O. Burks, which 
you enclose, that there is a stream 110wing through the city of Phili.ps
bung, which is used as and for a sewer, and 1hat for some three blocks 
this stream is uncovered and runs par!lJlel to the main street of the 
city at a distance of 125 feet therefrom. I do not understand that 
any que"tion arises as to the pollution of the waters of this stream, 
but simply as to uhe authority of the board to prevent its use as a 
sewer. The power of boards of health relating to sewer systems of 
cities and towns is granted by Chap. 66, S(·ssion Laws of 1911, and 
true authority there granted does not confer upon the 'boards of health 
the power to orner the construction of a sewer system in any city or 
town. The various 'boards of health, 110we\'er, are given authority to 
abate nuisances affecting the pniblic health. 

Sec. 1489, Rev. Codes. 
If the use of ohis stream as a sewer is a nuisance affecting the 

pulblic health within the meaning of said Section 1489 'supra, the local 
board of health if it is within the city, or the county board of health 
if it is without the city, has the power to a.bate such nuisance. The 
District Court is given the jurisdiction, "of actions to 'prevent or abate 
a nuisance." Sec. 6275 Rev. Codes. 

Before any order can be maJe preventing the city or individuals 
from the use of this st.-earn, it must fir·5t be established that it is a 
nuisance. An action [or that pur1'Ose and for the pur-pose of restrain
ing its future use as a sewer may be instituted in the District Court 
by the local board of health or by any person who is specially injured 
by 5u1ch use. The local board of health should investigate the matter 
and if it is determined that it is a nuisan~e then action should ,be in
stituted for the purpose of suptpreesing the same. If action is insti
tuted by the local board of health it would probably be advisable to 
have someone who is specially injured join with the local board as 
one of the parties plaintiff. If this stream is used as a sewer by rea
son of authority granted therefor by the city, then the action should 
be directed against the city. If, however, it is merely used by Indi-
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viduals without tte auttority of the city tbe action should be directed 
against the individuals so using it, or the action may be directed 
against both the city and individl~als. The question presented so far 
as determining whether the m;e of this stream is a nuisance, is wholly 
a question of fact and should be there de~'ermined. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Referendum Election, Proclamation Of by Governo,r. Elec-
tion, Proclamation of Referendum. County Commissioners, 
Duty With Respect to Proclamation of Governor. 

The board of county commissioners should publish the pro
clamation ,issued by the 'governor announcing a teferendum 
election immediately upon receipt of such proclamation four 
times for four consecutive weeks in one daily or weekly news
paper in the count,Y' 

Hon. Thos. J. Walker, 
County Attorney, 

Butte, Montana. 
Dear Sir: 

September 30, 1911. 

I am in raceipt of your letter of September 14th stating that the 
county commissioners of your county are in receipt of the Governor's 
proclamation announcing the coming referendum election and request
ing my opinion as to whether or not the necessary .publication pro
vid'ed for by Sec. 109 of the Political Co-de shall be ordered by the 
county commisaioners, and if so, when shall such publication be hau_ 

In reply I will say that Section 109 of the Political Code directs 
that said proclamation shall be pu:blished four times for four consecu
tive weeks in one daily or weekly newspaper in each county of the 
state of 'Montana. There is no direction in this section as to how 
or when this publication shall be made. L'llder the provisions of Sec
tions 452-3-4 of the Revised Codes, proclamations issued by the Gov
ernor for general or special elections are transmitted to the boards 
of county commissioners of the respective counties and publication 
thereof is made by the board. V;'bile there is no specific authority 
in the statutes for requiring the board of county commissioners to 
];}ublish the proclamation provided for by Sec. 109, Revised Codes, 
yet, it is my opinion that it would be interp;'eted in the light of other 
provisions of the Code with reference to publication of proclamations 
issued by the governor, and you are, therefore, advised that in my 
opinion such publication should be ordered vublisiled and published by 
the boards of county commissioners of each county of the state imme-
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