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92, Session Laws of 1911, nor the provisions of Section 2760, et seq.,
RevIsed Codes of 1907, because he wDuld not come within the terms
of these enactments, but I know of no way in which the treasurer
could issue him a license to sell liquors in quantities of one quart or
more. Every person who sells liquor must obtain a license before
commencing business and the license in every instance if provided for
by Sections 2759 and 2770 of the Re.vis~d Codes but the manner of
obtaining a license in certain instances is provided for by Chapter 92,
Session Laws of 1911.
With the above explanation, in answer to your first question, I will
say that for the purpose of Sec. 2760, Revised CDdes of 1907, and
Chapter 92, Session Laws of 1911, a retail liquor dealer is a person who
seJJs spirituous, malt, or fermented liquors, or wine, in less quantities
than one quart; and in answer to your second question I will say that
the only wholesale license I know of is that provided for by Section
2770, Revised Codes of 1907, providing that "every wholesale dealer 'in
malt liquors exclusively, where ,the same are sold in quantities of more
than rour gallons, shall pay a license of seventy-five dollars 'per annum."
Yours very truly,
ALBERT J. GALEN,
Attorney General.

License, for Sale Oof Intoxicating LiquOors in IncOorporated
Towns.
LiquOors, License fOor Sale Of in Unincorporated
Towns. BOoard Oof COounty COommissiOoners, AuthOority in Issuing
Liquor License.
Prior to the taking effect of ,Chap. 92, Session Laws of J9II,
an application for a ljiquor license for a town containing a
population o.f less than 100 should have been made under the
provisions of Section 2760 of the Revised Codes. A license
issued by the county treasurer to conduct a saloon in a town
containing less than 100 is void unless authorized by the ,board
of county commissioners.
•
Subsequent to the taking effect of Chap. 92; Session Laws
of 1911, applications for liquor license outside incorporated
cities Or towns must be made to the board of county commissioners, and the board is invested with a sound discretion
as to whether or not they will grant such license.
Sept. 12th, 1911.
Hon. John Hurley:
County Attorney.
Glasgow, Montana.
Dear SIr:
I am in receipt of your letter of August 24th, requesting my
official opinion upon the following questions, t-o-wit:
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1. "At Hinsdale, in this county, it has been the custom
of the treasurer to issue liquor licenses without a petition, he
having assumed that the town had a population of over one
hundred and shortly before July first a liquor license for a third
saloon was issued at that place and shortly afterwards, county
Gommissioner James T. Farris, who resides at Hinsdale, caused
an actual enumeration Q.f the inhabitants of Hinsdale to be
made and upon such enumeration it was found that the actual
population is something less than 80 inhabitants. We are at a
loss as to how to proceed .to cancel the license and if you have
ever had this question for consideration I would be glad to
have your ·opinion upon the matter."
2. "Chapter 92, Section 3 of the Session Laws of 1911,
provides that when application is made to the board for the
issuance of a liquor license a petition must be "igned by at
least twenty freeholders residing within the particular village,
camp or township where the license is desired to be issued and
1hat if a protest is filed by twenty residents freeholders residing within such particular village, camp or township, the
board shall then set a date for hearing. We have several
points in this county which are practically villages but in
each tl:iere are not twenty resident freeholders. In such a
case can a petition for or remonstrance against be signed by
resident freeholders residing without the village or camp but
who reside in the same township."
3. In case no remonstrance is filed against the application for a liquor license has the board the authority to refuse
the license if in their judgment they deem it for the best interests of the county to do so."
In answer to your first question, it appears that the particular
license was issued prior to the taking effect of Chapter 92, Session
Laws of 1911, and as the town of Hinsdale contained at that time a
population of less than one hundred, the application for the license
should have been made under the provisions of Section 2760, Revised
Codes, and if authorized by the county commissioners, the treasurer
should have issued the license. However, the applicant for the license,
as well as the treasurer, appear to have been mistaken or misinformed
as to the population of Hinsdale, and, therefore, the application was
made direct to the treasurer, and the license was issued by him without
any authority from the board of county commissioners.
If the town of Hinsdale contained at that time less than one
hundred inhabitants, the county treasurer had no authority to issue the
license, and a license improperly issued is no protection to the holder
thereof.
State v. Laborde, 119 La. 410.
Mayson v. City of Atlanta, 77 Ga. 662.
State v. Shaw, 32 Me. 570.
This being the case, the holder of the license, as a matter of law,
is selling liquor without a license.
A license issued under a mistake of facts necessary to authorize
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its issuance may be revoked; and the officer issuing it is not estopped
by his conduct in issuing it to revoke or cancel it:
Woolen & Thornton on Intoxicating LiquoOrs, Sec. 441, and
cases cited.
You are therefore advised that a license improperly issued is no
protection to the holder, and the treasurer may notify the holder of
the license that the same was improperly issued and revoke the same.
However, in this matter, as it appears that both the treasurer and
the 'person to whom the license was issued acted in good faith, and
nearly three months have expired since the license was issued, I would
advise that the person holding the license be permitted to conduct his
saloon until the date the license expires, and that he be notified at
that time that it will be necessary for bim to make an application for
the reissuance of a license to him under the provisions of Sec. 3, Chap.
92, Session Laws of 1911. You will further notice that under the provisions of this section the number of licenses which may be issued in
a'ny place not within the corporate limits of any city or town is not
limited and as Hinsdale is not an incorporated city or town, the number
of licenses which may be issued for that place WoOuld depend upon the
action taken by the board of cOUIity coOmmissioners under the provisions
of Sec. 3, Chap. 92, SUPRA.
In answer to yoOur second question you are advised that the petition
must be signed by at least twenty freeholders residing within the particular village, camp oOr toOwnship in which such person seeking the
license intends toO engage .in business. If there are not twenty people
within the village oOr camp, oOf course, thoOse residing within the township might also sign the petition or the remoOnstrance to the petition.
In answer to your third question I will say that it is my opinion
that the board oOf county commis'sioners has a d,iscretj.on in the matter
of issuing a liquor license whether a protest against the issuance of
such license, signed by at least twenty freeholders 'residing within
the particular v.illage, camp or township is filed or, not. When the
application is made for the issuance of a license it is the duty of the
county clerk to give five days' ,notice oOf the hearing of such petition, and
whether a protest is filed or not, the board may determine whether or
not a license shall be issued. From their decision an appeal may be
taken to the district court in the same manner as a'ppeais from justice
courts.
I wish to again call your attention toO the circular letter which was
sent Ollt by this office under date -of March 15th, 1911, directing county
attorneys to present with their requests for opinion the result of their
own research upon the question involved.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

