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were in existence at the time of the enactme~t of Chapter 92, Laws of 
1911. 

"All statutes are presumed to be enacted by the legislatur~ 
with full knowledge of the existing condition of the law an(l 
with reference to it." (36 CYC 1146). 
Section III of said Chapter 92, provides: 

"Every person who desires to engage in the business of a 
. retail liquor dealer in any place not within ·the corporate 
limits of any City or town must obtain a license, etc." 
Then f.ollows a general provision for the procedure to be foNowed 

by such applicant providing for the number of signatures, to a peti
tion, for the notice to be given by the County Clerk, for the hearing 
and for the consideration of any protests that may be filed against the 
Issuance of ·such license. From the strict wording of Section I, it is 
apparent and it is my opinion that that section applies exclusively 
to incorporated cities or towns. The language of that section is not 
in any manner ambiguous or uncertain, and further, in view of the PTO
visions of Section III, above quoted, and providing for the issuance of a 
license not within the corporate limits of a city or town, leads to the 
conclusion that Section I applies exclusively to such cities or towns. 
The provisions of Section I not being applicable to communilies out
side' the limits of a 'City or town, for the provisions relating to such 
communities we must look to said Section III and this section con
tains no limitations upon the number of licenses that may be issued 
by the board of county' 0ommissioners in any particular viHage, camp 
or townshIp, but the issuance of such licenses and the number issued 
in any particular place, is left exclusively to the sound discretion of 
the board of county commissioners. 

It is therefore my opinion that there is no limit to the number 
of licenses. that may be issued by a board of county commissioners 
in any place not within the corporate limits of any city or town, and 
that the opinion you rendered to your board of county commissioners 
with reference thereto, is a proper interpretation of said chapter 92, 
laws of 1911. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Boats, License for Conducting on Navigable Waters. ,Navi
gable Waters, License for Operating Boats On. Navigable 
Waters, What Are. Waters-Navigable, Jurisdiction Over by 
State. 

Chap, 105, Session Laws of 19II, applies to all boats and 
vessels plying the navigable waters of this state carrying pas
sengers and freight for hire, Or towing for hire. 

The state, in so far as the navigable waters are within its 

cu1046
Text Box



OPINIONS OF THE ATTORNEl GENERAL. 

territorial limits, without -regard to whether they do or do not 
connect with waters outside these limits, has exclusive juri;:;
diction subject to the paramount right of 'congress to regulate 
commerce and to legislate concerning the use thereof. 

RaIlroad Commission of Montana, 
Helena, Montana. 

Gentlemen: 

August 14, 1911. 

I am in rreceipt of your letter of the 4th inst., requesting my official 
opinion as to whether or not a boat engaged in navigation for hire on 
the wateril of Haus'er lake (being an expan3ion of the IMissouri River in 
this county) would require a federal or state license in accordance with 
the provisions of Cha;pter 105, Session Laws of 1911. 

In -reply I will say that said Chapter 105, by its terms allplies to all 
boats, vessels and ferryboats, plying the navigable waters of this state 
and carrying passengers, or freight for hire, or towing ror hire; but, 
of course, could only apply to such waters as the state has jurisdic
tion Qver, for the purpose of navigation. The state, insofar as navi
gablewl!-ters are within its territorial limits, without regard to whether 
they mo, or do not, connect with waters outside its limits, has exclu
sive jurisdiction, subject to the paramount right of Congress to regu
late commerce, to legislate concerning the use thereof. 

29 Cyc. 295, and cases cited. 
Navigable waters of the United States are under the c.ontrol of 

Congress, which ·has power to legislate in regard thereto, so far as 
oommerce is concerned. 

29 Cy~. 294, and cases cited. 
Waters are navigable wa:ters of the United States in· contradistinc

tion to navigable waters of thle stat." when tJhey form in their ordinary 
condition, by themselves, or by uniting with other waters, a continuous 
highway over which commerce is, or may be carried on with other 
states or fureign countries in the customary modes in which commerce 
is conducted by water. 

1 Cyc. 817, and cases cited. 
Assuming that Hauser lake is a navigable body of water within 

this state, it is subject to the provisions of Chapter 105 above referred 
to, unless (1) Congress has passed legislation inconsistent with said 
chapter, or (2) it constitutes navigable waters of the' United States 
within· the definition above given. Congress has not passed any legisla
tion with reference to the commercial use of this lake inconsistent with 
such chapter, so far as our research has disclosed; and from its physi
cal situation, the lake cannot be classed as "navigable waters of the 
United States," for the reason that Hauser dam, which crosses the 
Missouri· river and J)orms the lake would prevent" a continuous high
way over which commerce is, or may be, carried on with other states 
or foreign countries, in the customary modes in which commerce is 
conducted by water;" and for the further reason that the head of navi-
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gation on the Missouri is at a point about the mouth of the Highwood 
river, a short distance above Fort Benton. 

You are therefore auvised that if Hauser lake is a navigable body 
of water, it comes within the provisions of Chapter 105, Session Laws 
of 1911, and persons operating a })oat thereon carrying freight or pas
sengers, for hire or towing for hire, must obtain the license provided 
for by this chapter and are subject to the inspection therein provided 
for. 

Yours very truly, 
ALBElRT J. GALEN, 

Attorney General. 

Dairy Cows, Adding Untested to Dairy. Herd. State Veteri
narian, Power to Test Dairy Cows. 

There is n'O provision in the statutes prohibiting a dairy man 
from adding- cattle to his herd which have not be.en tested prior 
to January 1st, 1913, but the state veterinarian has power to 
test such cows. 

Dr. M. E. Knowles, 
State Veterinarian, 

Helena, Montana. 
Dear Si·r: 

August 14, 1911. 

I am in receipt of y>our ·letter of August 2nd requesting my opin
ion as to whether it is possible to prevent dairymen in this state from 
adding untested cows to their dairy herds. 

In reply I will say that under the provisions of Sub-division 6, 
Chapter 130, Session Laws of 1911, all persons, firms, or corporations 
conducting a dairy in this state, shall file with the secretary of the 
state board of health, a certificate for each cow hereafter added to his 
dairy to the effect that such cow has been tuberculin tested and found 
to be free from tuberculosis. This act does not take effect until the 
first day of January, 1912. 

There is no other provision in the statutes prohibiting a dairyman 
fr.om adding cattle to his herd which have not been tested, but you are 
at liberty to test such cows at anytime and it is also the duty of any 
owner or custodian who has reason to suspect the existence of dis
ease among live stock or the presence of exposed animals, to give you 
notice IOf that fact, but there is no statute prohibiting a person from 
adding additional dairy cattle to his herd without first having them 
tuberculin tested. 

Yours very truly, 
ALBERT J. GALEN. 

Attorney General. 
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