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Horticulture, Fees for Inspection. Fees and Fines, Where 
Deposited. Inspectors of Horticulture, Should Account for 
Fees. 

Under the provisions of Chap. 121, Laws of 19II, the inspec
tors of horticulture must aocount for and turn into the state 
treasury all fees and fines collected in pursuance to their duties. 

Mr. M. L. Dean, 
State Horticulturist, 

Missoula, Montana. 
Dear Sir 

June 2, 1911. 

I acknowledge receipt of your letter of the 31st ult., in which you 
ask for further information relative to the provisIons of Section 1933, 
Qhapter 121, Session Laws of 1911, concerning which I advised you 
under date of May 24th, I may not have made myself perfectly plain 
to you in that opinion. but in order to make mySelf plain I will state 
that it is my opinion that all fees of whatsoever nature or kind col· 
lected by any of the inspectors under any of the provisions of said 
Chapter 121, Session Laws of 1911, must be accounted for and turned 
into the state treasury, and this irrespective of any claim for compensa· 
tion that the inspector may have against the state. 

I notice by the provisions of regulation No. 18, promulgated by the 
horticultural board that you pr.ovided that the fees may be retained by 
the inspector up to the amount of his compensation. This was allow
able under ,the previous law but the legislature of 1911 in adding the 
word "fees" in addition to fines as was originally provided by this sec
tion, ex:pressly intended that fees collected as well as fine paid for 
violation of the provisions of the act, must be turned into the state 
treasury for use in defraying the expenses of the board. 

Yours very truly, 
AlBERT J. GALEN, 

Attorney General. 

County Free High SchooL Trustees County Free High 
School, Power Of. Donnitory, Authority to Construct. 

Trustees of county free high school have no authority under 
present statute to construct and maintain a dormitory. 

Hon. Henry G. Rodgers, 
County Attorney. 

Dillon, Montana. 
Dear Sir: 

June 13th, 1911. 

I am in receipt of your letter of the 3rd inst., submitting the ques
tion: 

"Have the ;trustees of the county free high school authority 
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to acquire' grounds and construct buildings for the purpose 
of maintaining a dormitory in connection with the high school?" 
It is fundamental that all t.he power and authority which the 
bDard of. trustees have must be granted by statute, and that 
power is now given in Section 918 et seq. of the Revised Codes. 
Under the provisions of Section 925, the board have the auth
ority to certify to the county commissioners the taxes required for 

high school purposes, etc., for the succeeding year, and may expend 
the money thus receiv,ed in the manner provided by law. 

Opinions of Attorney General, 1908-10, p. 355. 
The said Section 925 also confers upon the trustees the authority 

to issue bonds, but by the provisions of the &ucceeding section (926), 
the question of issuing the bonds must be submitted to the electors. 
The provisions of said Section 925, if standing alone, would seem to 
confer upon the board of trustees the authority to issue bOl}ds without 
any election being held therefor but these so issued are county bonds, 
and if the board of trustees have the authority to issue such bonds, 
then they are in effect discharging the duties and exercising the 
functions of the board of county commissioners, w:ho are constitutional 
officers. This, we apprehend, could not be done, even if ,that were the 
object of the law. 

Gary v. Helena, 42 Mont. 135; 111 Pac. 735. 
Under the provisions of Section 930, Revised Codes, high school 

trustees are given authority to "let such contracts for necessary school 
buildings," and are also given authority 00' contract "for the use of 
suitable buildings for high school purposes." A dormitory, in my opin
ion, would hardly come within the meaning of these provisions. 

"A dormitory is a room or rooms or building used to sleep 
in; sleeping quarters; a lodging house. It does not include 
a dining hall." 

Hillsdale College v. Rideout, 82 Mich., 94; 46 N. W. 373. 
The supreme court has several times passed upon the power of 

boards of 'county commissioners, and have held them to' the strict letter 
of the law; the court has frequently deci.ded that there are no im
plied powers and that such boards have no powers W:hatsoever unless 
given by statute, except the incidental powers necessarily included, 

Williams v. Commissioners, 28 Mont. 366; 72 Pac. 756; 
Yegen v. Commissioners, 34 Mont. 80; 85 Pac. 743. 

The, erection and maintenance of a dormitory would, undoubtedly, 
in a certain sense, coutribute to the welfare of the school; it would 
at least contribute to the comfort of the pupils and woulQ probably 
increase the attendance. Good roads and bridges would probably do 
the same thing. The Question here is not a matter of convenien<:e to 
the school or to the pupils, but whether or not the law is broad enough 
to authorize the trustees to erect and maintain a building of that 
character, for if they have the authority to erect it, have they the 
authority to maintain it? 

In view of the construction of the powers gra.nted to various boards 
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contained in the decisions of our supreme court I am of the opinion 
that some further legislation will be necessary to authorize the trus
tees to construct and maintain a building of ,that character and for 
that purpose. I will admit that it is a very close question but I pre
fer to be on the safe side and inasmuch as the board have no implied 
powers, I will hold that they do not have such authority. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Subpoena, Mileage. for Service. Sheriff, Mileage Of. 
Sheriff is not entitled to mileage for travel in attempting to 

serve a subpoena, unless service is actually had, but may re
cover his actual expenses. 

Hon. S. P. Wilson, 
County Attorney, 

Deer Lodge, Montana. 
Dear Sir: 

June 3rd, 1911. 

I am in reeeipt of your letter of the 18th ult., in whioh you sub
mit for the consideration of ,this office the question as to whether or 
not a sheriff is entitled to charge for any mileage in attempting to 
serve a 'Subpoena in a state case where he fails to find the witness. 
The particular case in which you make the inquiry as I un~erstand 

from your letter, is the Stevens case, which was set for trial in that 
county' and you caused subpoenaes to issue for the witness Dred Rollins 
for the purpose of obtaining evidence as to whether or not Rollins was 
within the state of Montana In order to lay the foundation for the 
admission of testimony given byhim at a former trial. These sub
poenaes were sent to the sheriffs throughout the state of Montana, and 
some of them in making their returns attached bills fo,r services or 
mileage. 

The question as to whether a sheriff is entitled to mileage in such 
instances was considered by this office in a communi'cation addressed 
to Mr. J. P. Regan, deputy county attorney, Great Falls, Montana, 
on August 30th, 1905, in which it was held that a sheriff was not enti
tled to charge mileage in case of a warrant for arrest unless he actually 
made the arrest. The law relating to a .'Subpoena is found in the same 
section, now 3167, of the Revised Codes. The sameoonclu'sion must 
be reached with reference to a subpoena. Actual service is necessary' 
to sustain a charge for mileage. However the officer is entitled to 
his actual expenses in both cases. This question is discussed at length 
in the opinion above referred to and may be found in "Opinions of 
Attorney General for 1905 and ].906" page 179. 

Some of the bills returned to you are for services and not for mile
age. These are proper charges without any further reference to the 
sheriffs; but as to the other bills they should be returned to the 
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