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the language, "in place of the stairway it may be equipped with a cage, 
etc." If such a mine may be equipped with a cage instead of a stair
way, thIs would appear to be nothing more than a substitute per
mitted by the statute, and particularly so in view of the fact that the 
stairway escapement is considered the better of the two. 

"In place of" means a substitution: 
22 CYC 1065; 
Nat'l Cew. Mach. Co. v. W~lcox-Gibbs S. M. Co., 74 Fed. 557; 
Irwin v. McDowell, 34 Pac. (Cal.) 708. 

In determining legislative intent, it must be presumed that at the 
time of enacting -the law the legislature had before it ,the facts con
cerning the subject, and intended .to enact a just and reasonable laW' 
to correct exIsting danger or evil, and before any such statute could be 
enforced by application of its prOVisions, it would have to be found 
reasonable in its terms and general in its application. If, as has been 
stated by yourself and others, the stairway escapement is generlly con
s'idered the best and safest, then it seems quite clear that the legisla
ture must have intended that a mine such as is referred to: in said 
Section 55 should be equipped either with a stairway or the character 
of cage therein mentioned. 

Respectfully submitted, 

Appropriations, Use Of. 

AlJBERT J. GALEN; 
Attorney General. 

The ,balance' of the unused portion of an appropriation for a 
specific purpose for the first of two appropriation years may be 
transferred and added to the appropriation for the second yea:-. 

Dr. T. D. Tuttle, 
Sec'y State Board of Health, 

Helena, Montana. 
Dear Sir: 

May 19, 1911. 

I acknowledge receipt of your favor of the 19th Inst" wherein the 
opinion of this department is asked respecting ,the use of the appro
priatioon made by House Bill, No. 34, known ·as the Pure Food Law, 
This law is Chapter 130, Daws of 1911, and appears at page 358 of said 
laws. 

By Sec. 12, thereof, the sum of $1,500,00 is appropriated for the year 
1911, and a like amount for the year 1912, for the purpose of emplOying 
such assistance as the professor of chemistry at the Montana Agricul
tural College may need, and to defray expenses incident to the appU
eation and enforcement of said law. The particular question concerning 
which you appear to desire advice is, whether or not the unexpended 
portion of the appropriation for the year 1911 will ,be held over so that 
same can be used in 1912, or whether the same will lapse into the gen
eral fund and thus leave available for the purpose of administering said 
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law in the year 1912, only the amount appI"o'priated for that purpose 
for that year. 

We have heretofore had occasion to construe similar appropriation 
bills and in accordance with former holdings of this department, you 
are advised under the authority of State vs. Cook, 14 Mont. 333, that 
a balance or unused portion of an appropriation for a specific purpose 
for the first of two years for which appropriations are made may be 
transferred and added to the appropriation made for the second year 
and expended for the purpose for which the appropriation was made. 

See, Opinions Attorney General, Vol. I, p. 260 and 277; and Vol. 
II, Opinions AHorney General, page 339 and 348. 

Your,s respectfully, 
ALBERT J. GALEN, 

Attorney General. 

Inspection. Accident, Coal Mine. Investigation, Coal Mine 
Accident. Costs of Investigation. State Coal Mine Inspector, 
Duties Of. Stenographer, Fees Of in Taking Testimony In
vestigating Accid~nts in Coal Mine. 

Under Section 1682, Revised Codes, it is 'the duty of the coal 
mine inspector to examine coal mines in the state, etc., for the 
health and safety of persons therein employed and to see that 
the laws are complied with and he i~ entitled to expenses in
curred in such investigation and in investigating the cause of 
accidents in Icoal mines, such expenses for stenography hire and 
otherwise to be reasonable. 

Mr. Percy Witmer, 
Clerk, St'ate Board of Examiners, 

Helena, Montana. 
Dear Sir: 

May 20, 1911. 

I acknowledge receipt of your ,communication of the 15th inst., 
transmitting the claim against the state of William Esmay, at Roundup, 
Montana, for the sum of $90.00. It appears that ,t'his claim arises as a 
result of the fact that Mr. Esmay was empklyed by Jos. B. McDermott, 
State Coal Mine Inspectvr, to report and transcribe testimony taken 
concerning the operation. of a mine operated by the Republic Coal Co., 
at Klein, Montana, and respecting the death of one William Lischman, 
who was killed in said mine. In this connection YiQU request advice as 
to whether or not the claim is a proper charge against the state and the 
rate at which same 'should be paid. 

By the provisions of Sec. 1717, Revised Codes, the Mine Inspector 
. is required to investigate all accidents occuring "in any mine" iparticu
larly so in case of death. Prior to the creaUon of the office of coal 
mine 'inspector, ,this was the statutory law and it was .the duty of the 
mine inspector to investigate such serious accidents occurring in coal 
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