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that in .the course of examination of county offices a practice of several 
treasurers has been disclosed, who, with the consent, or on the order of 
the county commissioners, are in the habit of cashing warrants drawn 
on funds which are practically exhausted, with money from the trust 
funds such as district school, clerk of court deposits, etc., and request 
my opinion as to the legality of this procedure. 

In reply, you are advised that by the provisions of Section 2896, 
Sub-division 6, of the Revised Codes, the county treasurer is required 
to keep all school moneys in a separate fund and to keep a separate 
account of the disbursement, and under the provisions of Section 941, 
the county treasurer is required to hold all school moneys as a special 
deposit and to keep a separate account of the disbursement. Section 
997, Revised Codes. p·rovides that school moneys can be used for 00 

other than school purposes as provided in the section. Section 6706, 
Revised Codes, provides that money paid to the clerk of the court 
must be by him deposited with thE: county treasurer and by the county 
treasurer held subject to the order' of the court. The treasurer has no 
authority to payout school moneys or moneys deposited wRh him by 
the clerk of the court, or any other trust fund except for the purposes 
for which the fund was createa, and when a warrant is presented 
to. the treasurer for payment anI.! the same is not paid for want of 
funds. the treasurer must endorse thereon, "Not paid for want of 
funds," annexing the date of presentation and sign his name thereto, 
and fmm that time until paid the warrant bears interest at 6% per 
annum, (Sec. 2989, R. C.). The treasurer has no authority to pay 
the warrant out of any special or trust fund and the board of county 
commissioners has no authority to order him io do so. The same 
principle applies with reference to ·the institute fund (Sec. 951, R. C.), 
moneys deposited by ihe public administrator (Sec. 3{)84, R. C.), and 
all other special or trust funds In his posiOlession. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

House Bill, No. 121, Legislative Session 19II, Construction 
Of. Governor, Authority to Recall a Bill From Secretary of 
State. Governor's Jurisdiction Over Bills, When Ceases. 

The governor having disapproved House Bill 121 and fileJ 
the same with his objections with the secretary of state, such 
action was final and conclusive and said bill could not there
after be withdrawn by the governor and approved and becotr.e 
a valid enactment of the hvelfth legislative assembly. 

Prof. R. W. Clark, 
Bozeman, :\ifontana. 

Dear Sir: 

April 8th, 1911. 

I am in receipt of your letter of April 3rd, 1911, wherein you sub-
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mit for my opinion the question as to whether a dairy specialist can 
now be e:npbyed for service at <the Montana Agricultural C::Jllege and 
Experiment Station under the provisions of 'house bill N::J. 121. In 
your letter you cite Sections 18 and 23 of the bill and your query seems 
to arise from an apparent conflict therein as to the time at which the 
appropriation becomes available. 

I have made a thorough examination of house bill, No. 121 together 
with the endorsements thereon and correspondence relating theretO' 
between the g8vernor and secretary of state. In viw of the facts 
disclosed by this examination and the authorities which I have exam
ined, I am constrained to hold that the bill is entirely inoperative and 
is not a law of the state of Montana. 

The bill was passed by both houses of the legislature and trans
mitted by the lower house to the governor for his appr.oval; prior to 
the receipt of this bill by the governor there had been lodged with 
him two bills one known as the Pure Food Bill, and the other known as 
the Weights and Measures Law; both of these bills had been approved 
by the governor and upon reading house bill, No. 121, he was of the 
opinion that all the matters provided for by that bill had been suffi
·ciently covered by the two bills above mentioned ·and previously ap
proved. Under this condition he transmitted to the secretary. of state, 
after the adjournment of the legislruture, house bill, No. 121, without 
his approval and accompanied by a letter setting forth his objections 
thereto. T'he return of the bill to the secretary of state and the 
.accompanying letter stating his objections was made on March 8th, 
1911. His letter contains the following language: 

"To approve the bill mi,ght result in confusion in the 
administration of the weights and measures law and the pure 
food law, because of the multiplicity of enactments." 
The letter concludes as follows: 

"For the reasons herein announced I cannot approve house 
bill, No. 121." 
The following endorsements appear upon the back of the enrolled 

bill in the office of the secreta-ry of state: 
"March 10. 1911. Returned to the governor upon his re

quest for further consideration. 
A. N.·YODER, 

Secretary of State." 
"Th.e act of disapproval of the within bill, of date of 

March 8th, 1911, is reconsidered and revoked and the bill is 
this day revoked. 

EDWIN L. NORRIS, 
March 10th, 1911. Gove-rnor." 
Section 12, of Article 7, of the constitution of the state of Mon

tana, provides, among other things as follo'fs: 
"In case the governor shall fail to approve any bill after 

the final adjournment of the legislative assembly it shall be 
filed with his objections in the office of the secretary of 
state." 
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Under the action taken with reference to this bill as disclosed by 
the above excerpts and in view of the constitutional provisions above 
quoted the question arises as to whether the withdrawal of the bill 
after it had been filed with the governor's objections thereto in the 
office of the secretary of state was within the power of the executive. 
The general rule with regard to the power and authority of the gover
nor to withdraw a bill after it has finally left his possession is stated 
in Cye, Vol. 36, page 961, as follows: 

"The governor's approval is not complete until the bill 
leaves his possession and control.' Prior to that time he may 
reconsider his action and erase his signature. After the bill 
leave his possession he cannot regain control, erase his signa
ture and return the bill. vetoed unless -the bill was irregularly 
passed and was wrongfully transmitted to him." 

People v. MCullough, 210 Ill. 488; 71 N. E. 602. 
State v. W'hisner, 35 ~an. 271; 10 Pac. 852. 

In the same chapter of eye, to which referencE if: here mad!) 
it is held, and authority is cited to support the view, that the gov
ernor may at any time before relinquishing control of a bill recon
sider the action already taken with regard to its approval or dis
aPl?roval, and may reconsider such action and reach a different conclu
sion, and indeed, the cases go' so far 'as to hold that where a bill re
ceives the executive approval and the fact is reported by the governor's 
secretary to the house in which the bill originated, if the signature of 
the governor was attached thereto under the mistaken belief that he 
was signing another measure, and if he did not give to his secretary 
express direction to report his approval to the house, under those 
circumstances he may erase his signature and take a different action 
with regard thereto. But in the case under consideration the facts do 
not show any such mistake or inadvertance. The two bills previously 
approved, viz., weights and measures law and the pure food law were 
considered and approved by the governor, and upon consideration of 
house bill, No. 121, .which the letter to the secretary of state shows 
to have. been true, the governor reached the conclusi.on that the house 
bill, No. 121 could serve no good purpose, and he therefore disapproved 
the same. A portion of his letter which I have not set out above also 
calls attention to the fact that the appropriation ·car·ried by the bill 
for the employment and expenses of a dairy specialist, seems to him 
to be unnecessary, and that is an additional ground of objection on the 
part of the governor to the bill. It, therefore, seems clear that the 
governor was further advised of the purp,~se of the enactment when 
he wrote his letter stating his objections, ~ated March 8th, 1911. This 
letter and the bill having been transmitted to the secretary of state 
in accordance with the constitution and statutes and there having 
been no inadvertance or' mistake on the part of the governor, the 
secretary of state under the law became custodian of the bill and it 
was no longer within the possession or control of tbe governor. That 
being the case, the examination of authorities compels me to hold that 
the further action of the governor in withdrawing the bill from the 
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office of the secretary of state, rescinding his former action, and approv
ing the bill, were actions done without authority of law and are null 
and void. In support of this view you are referred to the case of 
Lanphier vs. Hatch, 19 Ill., page 282. 

Also: 
Tarlton vs. Peggs, 18 Ind. 24. 
Crocker vs. Junkin, 113 N. W. 256. 
Cooleys Constitutional Limitations, 7th, Edit. 218 to 221. 

In view of these authorities and of the fact that I have not been 
able to find cases in point holding an opposite view, I have reached 
the conclusion that the disapproval of the governor and the filing of his 
objections to house bill, No. 121, with the secretary of state was final 
and conclusive upon March 8th, 1911, and that the law is not now a 
valid enactment of the twelfth legislative assembly. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Coal Mines, Requirements of Stairway or Cage in Escape
ment Shaft. 

Under the provisions of Sec. 55, Chap. 120, Session Laws of 
19II, it is required that a cage be provided in coal mines where 
the escapement shaft exceeds 100 feet in vertical depth. 

Overruled by opinion on same subject May 19th, 19II. 

Mr. Joseph B. McDermott, 
State Coal Mine Inspec~or, 

Helena, Montana. 
Dear Sir: 

April 11, 1911. 

I am in receipt o~ your letter of the 11th inst., asking for a con
struction or opinion from this office relative to the provisions of Sec. 
55 of Chapter 120, Session Laws of 1911, relative to the cond.nCt of 
coal mines. In your letter you state: 

"Where the escapement shaft exceeds one hundred .feet 
. in vertical depth, is it optional or obligato.rY upon the part of 

the mine operators to equip the escape shaft with cage or 
cages for the purpose of hOisting workimen out of the mine 
in case of danger." 
From examination of said Sec. 55 it appears that the legislature by 

this act made provisio'l that in an escapement shaft not exceeding 
one hundred feet -in vertical depth shall be equipped with safe and 
ready means for removal, etc., in the form of a substantial 'stairway; 
and said section further provides that where the escapement shaft 
exceeds one hundred feet in vertical depth "in place of the stairway 
it may be equipped with cage. etc:' 

This provision of the section is enacted for the benefit and pro
tection of the public ane of the miners who may be engaged in under-
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