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It becomes, therefore, wholly a question of fact, and we can do no 
more than to refer you to the law and to leave with you the determina
tion of the question of fact involved. 

Very truly yours, . 
ALBERT J. GALBN. 

Attorney General. 

Sheriff's Mileage, Ten Cents in All Cases. Mileage of Sheriff, 
Ten Cents. Convicts-ex, Oath as to Qualifications to Vote. 
Perjury, When ex-Convict Liable for. 

An ex-convict who taxes the oath prescribed by Section 8S9 
does not make himself liable for perjury. 

Sheriffs mileage, in both civil and criminal actions, is ten 
cents per mi.le. In no case is the sheriff authorized to charge 
fifteen cents per mile. 

Helena, Montana, April 20, 1909. 
Hon. S. P. Wilson, County Attorney, Deer Lodge, Montana. 
Dear Sir: 

I am in receipt of your letter of the 15th instant, requesting an opin
ion upon the following questions: 

"1. Under Section 859 of the Rev.ised Codes is a person 
liable for perjury who takes oath prescribed in this section, and 
thereupon votes at a school 'electiton, if such person 'has prev
iOlH;ly been cofrvicted· of a felony,. and has served his sentence 
under such conviction and never been pardoned or paroled?" 

"2. Is the Sheriff of the county allowed ten cents per mile, 
or fifteen cents per mile, for making service of a summons 
and complaint in a civil action, wherein the county is the party 
plaintiff?" 

"3. Under the s'tatute may the Sheriff demand ten cents 
per mile. or fifteen cents per mile, as mileage for making ser
vice of a summOns .in a civil action, from the party plaintiff, 
'when the party plaintiff is a private individual?" 
In answer 00 your first question will say that in our opinion a person 

who takes the oath prescribed by Section 859, Revised Codes, could not 
l)e successfully prosecuted for perjury upon the ground that he had been 
convicted of a felony and had never been pardoned or paroled. There, 
is nothing in that to call ,his attention to the fact of his prior con
viction of felony, and in order to raise the question of a man's prior 
{!onviction of felony he should be specially challenged upon that ground 
in the manner provided in Sections 565 and 566, Revised Codes. 

Tn answer to questions 2 and 3, you are advised that Section 3137, 
Revised Codes, repeals by implication all other lll:ws of this state relating 
to the mileage of Sheriffs, in both criminal and civ.i'l actions and pro
ceedings, and this section expressly provides that 

"While in the discharge of his duties both civil and crim· 
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inal, ex(!ept as hereinbefore provided, the Sheriff shall receive 
ten cents per mile for each and every mile actually and neces
sarily traveled." 
And the (!ases hereinbefore provided relate to the transporting ot 

prisoners to the state prison, children to the reform school and insane 
persons to the asylum, in which case he shall receive his actual expenses 
only. Therefore, there is no case mider our statute wnere the Sheriff 
is warranted in charging fifteen cents per mile for the service of sum
mons, oomplaint, subpoena, warrant or any other paper, nor has the 
sheriff any authority to charge private individuals in civil suits mor~ 
than ten cents 'per mile for the serv.lce of any papers in such actions. 

Section 3167, enumerating fees of the Sheriff, provides for fifteen 
cents mileage, but this section is an original code section, and, so far 
as the mileage is concerned, was clearly repealed by implication by the 
amendment to Section 3137, of March 3, 1905, and a Sheriff who attempts 
to charge more than ten cents a mile, either from the county or private 
individuals, may render himself liable 00 the various sections of the 
statute fixing penalties and imposing damages for the collection of exces
sive fees. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Coal Mine Examiners, Authority of. 
cations of. Fire Boss, Qualifications of. 
fications of. 

Mine Foreman, Qualifi
Mine Examiner, Quali-

The board of mine examiners has no authority to examine 
a persori for a certificate of competency, or to issue such a 
certificate, ullless the applicant is a citizen of the United States'. 
A person holding a certificate issued by cpmpetent authority 
of some other state, who desires a permanent certificate of com
petency from the board of examiners must accompany his appli. 
cation with credentials showing that he is a citizen of the United 
States. Where a temporary certificate is issued to a mine fore
ma'n who has continually worked for more than one yea~ for 
the same company, the law is silent as to his qualifications as 
to citizenship and age. 

Helena, Montana, April 21, 1909. 
Hon. A. C. Spencer, County Attorney, Red Lodge, Montana. 
Dear Sir: 

I am in receipt of your letter of the 20th instant, requesting an opin· 
ion upon the following propositions: 

1. Can a person, under the provisions of Chapter 69, Laws 
1909, take the examination for a ctlrtificate as mine foreman, 

cu1046
Text Box




