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OPINIONS OF THE ATTORNEY

GE~ERAL.

Helena, Montana, April 12, 1909.
Hon. Board of County Commissioners, Flathead County, Kalispell, :\Ion,
tana.
Gentlemen:
I am in receipt of a letter from Honorable C. T. Young, as Clerk of
Flathead County, writing on behalf of your Honorable Board, ~n relation
to House Bill No. 202, passed by the Eleventh Legislative Assembly of
the State of Montana, as follows:
"Flathead County is a fourth class oounty. Would this biIl
make it mandatory on the commissioners to pay the deputies
$125.00 per month?"
Under the provisions of said House Bill No. 202 (Chapter 85, Laws
1909) the salary of the deputy sheriffs, deputy clerks and deputy clerks
of the district court are fixed at $1,500.00 per annum. This bill 202
amends Section 3118 of the Revised Codes. by striking out the word
"maximum" and the words "not to exceed," as the same appear In the
original seetion, so that in the section, as amended, the commissioners
have noauthority either to increase or decrease the compensation of
regular deputies. But, if under the provisions of Section 3123 of the
Revised Codes, the commissioners should find it advisable to authorize the
appointment of extra deputies they still have the authority to fix the
salary of such extra deputies at any amount not exceeding $125.00 per
month. Said bill 202 is, so far as the same relates b deputy sheriffs
who act as jailors, amended by the later bill, known as Senate Bill No.
120, (Chapter 119) which fixes the salaries of the deputy sheriffs who
act as jailors at not to exceed $90.00 per month. The Board of County
Commissi'oners' authority to fix the salary of deputy sheriffs who act as
jailors is restored by said Senate Bill No. 120, so that the board may fix
the salary of such deputies at any amount not to exceed $90.00 per
month.
The authority of the board over such matters is discussed by the
Supreme Court ,in,
Hogan v. Cascade Co. 36 Mont. 185.
Very truly yours,
ALBERT J. GALEN,
Attorney General.
Note.-The ab'Ove opinion is modified as to jailor's salary in 106 Pac.
Rep. 362.

Contract to Purchase State Land, Assignment of. Dower, in
Contract to Purchase. Assignment, of Contract of Purchase.

Whether a wife has Stich an inchoate right of dower in lands
held by her husband under a contract of purchase as to require
ber t? join in the assignment of the contract is a question on
which the authorities are at variance and which is left in doubt
by the provisions of Section 3708, Revised Codes. and it is recom-
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mended that f,?r the protection of the state and the assignee
the boa.rd require the wife to join with her husband in making
assignl'nent of the contract.
Helena, Montana, April 12, 1909.
Honorable F. H. Ray, Register, Helena, Montana.
Dear Sir:
I am in receipt of your letter of April 7, submitting for the consideration of this office the following question:
"Please advise if, where a certificate of purchase is assigned
by a married man, it is necessary for his wife to join in the
assignment?"
The rights of a married woman in the lands of her husband, whether
such rights are inchoate or vested, 'is a matter of statutory regulation.
Section 3708, of the Revised Codes, provides that:
"A widow shall be endowed of the third part of all landswhereof her husband was seized of an estate of inheritance at
any time during the marriage, unless the same shall have been
relinquished in legal form."
This part of the section above quoted would. not fnclude lands held
by the husband under contract of purchase, because the husband was not
seized of an estate of inheritance.
Stephens v. Leonard, 122 Mich,.125, 80 N. W. 1002.
However, this section of the statute further provides:
"Equitable estates shall be subject to the widow's dower, and
all real estate of every description, contracted for by the husband during his lifetime, the title of which may be completed
after 'his decease."
Whether this later part of the section means that the widow's
inchoate right of dower attaches to the rights which the husband
'has in land held under a contract of purchase prior to his death,
or whether it means that she is only dowable in lands held' by him
under such contracts where he did not assign the contract to some one
else during his lifetime, is a question on which the authorities are at
variance. and our own court has never passed upon the question.
14 Cyc. 910, 911.
While it would seem that her right to dower in such estates attaches
only to the interest which the husband may have at the time of his death,
and wll'uld· therefore not prohibit him from assigning the contract without
her written consent, yet there is doubt as to the construction which our
. Supreme Court will put upon this section, and we therefore advise that,
as a matter of safety to the state, the wife should join in the assignment made by the husband of his contract to purchase state lands.
Very truly yours-,
ALBERT J. GALEN,
AUor'ney General.

