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Helena, Montana, April 3rd, 1909.
Hon. R. Lee McCullough, County Attorney, Hamilton, Montana.
Dear Sir:
I am in receipt of your letter of March 31, submitting for opinion of
this office the question:
"Are rooms connected with' saloons by means of doors and
used for the purpose of storing liquors and cigars,"
prohibited by Section 8383 of the Revised Codes.
I am of the opinion that rooms used in connection with .the conduct
of a saloon .business, which are put to the single use of storing surplus
stock of the proprietor, do not fall within the prohibition contained in
Section 8383 of the Revised Codes. While the section, if literally con·
strued, would seem to include all rooms used in connection with, or as
an adjunct, to a saloon, and provides that such rooms shall be left open
to public view, still I believe the spirit of the law does not intend to
include rooms used for storage or office purposes.
I therefore advise yoU that if you are satisfied that the rooms con·
cerning which complaint has been made to you are used merely for the
purpose of storing surplus stock that they do not faB within the purview
of the statute referred to.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Criminal Law. Rape, Attempts to Commit. Attempt, to Commit Rape. Punishment, for Attempted Rape.
A person convicted of the crime of atternpting to commit rape
may be subjected to a punishment of imprisonment in the state
prison for a period of two and one-half years, or such person
may be tried for assault ullder Subdivision 5, Section 83I3, Revised Codes.
Helena, Montana, April 3, 1909.
Hon. W. S. Towner, County Attorney, Fort Benton, Montana.
Dear Sir:
I am in receipt of your letter of the 23rd ultimo, asking opinion from
this office on ,the following question:
"What punishment, if any, can be legally inflicted upon a
person convicted of the crime of attempting to commit rape on
or about February 5, 1909?"
The statute as it existed on February 5, 1909 (Section 8339) fixeu
the punishment for rape at "not less than five years," while the statute
(Section 8895) prescribes the punishment for attempts to commit crime
at "not exceeding one·half the longest term of imprisonment prescribed
upon a conviction of the offense S'O committed." The statute prescrib·
ing the'punishment for rape not having n.amed any maximum punishment.
puts it within the power and authority of the court to sentence the person
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convicted of rape "to imprisonment during his natural life, or for any
number of years not less than" the minimum punishment prescribed by
said Section 8339.
Section 8902,Revised Codes.
The argument that may be made is that as the court must take into
account the maximum penalty which could be inflicted if the person
were proven guilty of the offens.e he is convicted of attempting to commit, and as the maximum of that penalty is life imprisonment, that it is
impossible for the court to determine what would be one-half of the
defendanfs life, that the statute is theref.o.re meaningless; and, consequently, no penalty for this offense is within the law.
A similar question, under similar statutes, was considered by the
Supreme Court of California, in which the court held that:
"The crime of rape being punishable by imprisonment for
Hfe, or any specified term of years not less than five, a judgment
of imprisonment for five years for an attempt to commit rape is
warranted," by the statutes.
People v. Gardiner, 98 Cal. 127, 32 Pac. 880.
The California court praceeds upon the theory that a life imprisonment is longer than any fixea number of years; hence, double the time
of sentence for any attempt to commit rape would be less than a life
impr.isonment" and fo·r that reason a court could legally sentence the
defendant convicted of attempting to commit rape for a definite number
of years' imprisonment. This, though logical, seems to be carrying the
doctrine to the extreme, for under that holding a defendant convicted of
the attempt to commit rape could be sentenced to imprisonment for one
hundred years or more. However, as our statute fixes the minimum
term at five years, and then by the pI1ovisions of Section 8902, Revised
Codes, gives the court the authority to impose a life sentence, it follows
as a necessary conclusion from the statute that a sentence of five years
is less than a. sentence for life; hence, if the court in fixing the punishment for the crime of attempting to commit rape keeps w{thin the fiv/}
year limit; that is, does not impose a greater punishment than two and
one-half years, there is ·no doubt but the Supreme Court would sustain the
judgment.
Our conclusion then is, that the defendant may be informed against
for, and if convicted of the crime of attempting to commit rape, may be
legally imprisoned for a period not exceeding two and one-half years.
Said Section 8933 was amended by Chapter ten, Laws of 1909, which
fixes the punishment for rape at not less than two years nor more than
ninety-nine years. This act was approved February 12, 1909. This law
of 1909, in so far as it can be considered as an increase of punishment,
is ex post facto, and therefore not applicable to offenses prior to its
enactment. But, in so far as it decreases the punishment, it does apply
to offenses committed prior thereto.
8 Cyc. 1027, 1029, 1030.
It wHl require a decishm from the Supreme Court to determine
whether or not this .later statute shall be construed as increasing' or as
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decreasing the punishment, and it wiII be unwise to raise the question
unless in a case of absolute necessity, and in the case cited by you no
such necessity appears to arise.
Furthermore, Section 8313, Revised Codes, relating to assaults, provides, in subdivision 5 thereof, than anyone who "assatiIts another with
intent to commit a felony" is guilty of assault in the second degree, and
fixes the maximum punishment at five years' imprisoninent and two
thousand dollars fine.
If: therefore, the defendant committed an assault with intent to commit a felony, to-wit, the crime of rape, he may be pr{)secuted mider the
provisions of Subdivision 5, Section 8313, of the Revised Codes.
Very truly 'yours,
ALBERT J. GALEN,
Attorney General.

Lands, Sale of Under Lease. Lessee, Preference Right of in
Purchase of Leased Lands. Sale of Lands Within Three Months
of the Expiration of Lease_
I.
State lands now under lease may be sold ,under the provisions of Chapter I47, laws 1909.
. 2.
Any sale of lands held under lease prior to March 19,
1909, may be sold by giving notice as provided in the lease.
3. The .preference right of purchase granted' to .lessees in
leases held by them are not taken away by the subsequent law.
Helena, Montana, April 6, 1909.
State Boand of Land Commissioners, Helena, Montana.
Gentlemen:
I am in receipt of your letter of the 3rd inst., submitting t.he following questions:
1. Can state lands now under lease be legally offered for
sale and sold at a time more than three months prior to the
expiration of the lease without the consent of the -Ie~see?
2. Has the lessee who holds a lease prior to March, 1909,
any preference right in the purchase of the land under the lease
as provided by Section 2174, Revised Codes?
1. Section 2162, Revised Codes, contains the proviso:
"That no lands, already under lease, shall be offered for sale,
or lease, unless such lease expired within three months from
the date of the offering."
This ad was approved March 1, 1899, and this prov,iso, by its terms,
only relates to land then "already under lease," and the section of whicil
the proviso is a part prohibited the leasing of lands for a longer period
than five years. Hence, the leases that 'Were in existence at the date of
the approval of the act have long since expired, and that proviso can,
threfore, have no relation to leases now existing. Moreover, the leases

