
76 OPINIONS OF THE ATTORNEY GENERAL. 

Helena, Montana, April 1, 1909. 
Hon. Frank P. Leiper, County Attorney, Glendive, Montana. 
Dear Sir: 

I am in receipt of your letter of the 29th ultimo, in which you 
request an opinion upon ·the following question: 

"Certain livestock was taken to Carbon County in the fall 
of 1908 and was in Carbon County at the time of the passage of 
House Bill No. 243, approved March 8, 1909. But prior to the 
passage and approval of the bill in question, the ()wners of such 
stock had turned in their assessment lists to the assessor of 
Dawson County, and s]Jch stock had been duly assessed by the 
Assessor of Dawson Oo,unty. The Assesor of Carbon County is 
attempting to force the payment of taxes on this livestock in 
Carbon County by virtue of the provisions of the bill in question. 
Is the stock assessable, under the new law, ~n Carbon County?" 
Said HOuse Bill No. 243, Chapter 125, Laws of 1909 does not attempt 

to change the time fixed by law for the assessment of all property in the 
state, but merely provides a method of apportionin,g the taKes upon live­
swck which range or are herded in more than one county during the year. 
Therefore; in our opinion, the fact of certain J;ivestock being assessed 
between the first Monday of March and the eighth day, ,when this new 
law went into effect, would not prevent the provisions of the new law 
taking effect so as to govern and control the apportionm.ents of the tax 
received from the assessment of such livestock, provided they are run 
or herded in more than one county during this year. 

The bill p.rovides that the county in which the stock is actually sit­
uated upon the first Monday of March shall be known as the home 
county of such stock for the purpose of taKation, and that such county 
s'hall receive the tax and thereafter apportion it to the other oounties 
entitled to any part thereof. 

The fact that both ])a,wson and Carbon counties have assessed this 
property cannot prevent the provjsions of the ·law which went into effect 
on March 8 from governing the apportionment of the tax; and, tJo avoid 
confusion and save trouble to the taxpayer, .the better policy would be 
for Dawson County to cancel ,its assessment and permit Carbon County 
to collect the tax and thereafter turn over to Dawson County Jts portion, 
in accordance with said law. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Saloon, Rooms Used in Connection With for Storage Pur­
poses. 

Section 8383, Revised Codes, does not contemplate thai; rooms 
used in connection with a saloon for the purpose of storing 
stock on hand shall be left open, as is required where stich rooms 
are used for the accommodation of patrons. 
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Helena, Montana, April 3rd, 1909. 
Hon. R. Lee McCullough, County Attorney, Hamilton, Montana. 
Dear Sir: 

77 

I am in receipt of your letter of March 31, submitting for opinion of 
this office the question: 

"Are rooms connected with' saloons by means of doors and 
used for the purpose of storing liquors and cigars," 

prohibited by Section 8383 of the Revised Codes. 
I am of the opinion that rooms used in connection with .the conduct 

of a saloon .business, which are put to the single use of storing surplus 
stock of the proprietor, do not fall within the prohibition contained in 
Section 8383 of the Revised Codes. While the section, if literally con· 
strued, would seem to include all rooms used in connection with, or as 
an adjunct, to a saloon, and provides that such rooms shall be left open 
to public view, still I believe the spirit of the law does not intend to 
include rooms used for storage or office purposes. 

I therefore advise yoU that if you are satisfied that the rooms con· 
cerning which complaint has been made to you are used merely for the 
purpose of storing surplus stock that they do not faB within the purview 
of the statute referred to. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Criminal Law. Rape, Attempts to Commit. Attempt, to Com­
mit Rape. Punishment, for Attempted Rape. 

A person convicted of the crime of atternpting to commit rape 
may be subjected to a punishment of imprisonment in the state 
prison for a period of two and one-half years, or such person 
may be tried for assault ullder Subdivision 5, Section 83I3, Re­
vised Codes. 

Helena, Montana, April 3, 1909. 
Hon. W. S. Towner, County Attorney, Fort Benton, Montana. 
Dear Sir: 

I am in receipt of your letter of the 23rd ultimo, asking opinion from 
this office on ,the following question: 

"What punishment, if any, can be legally inflicted upon a 
person convicted of the crime of attempting to commit rape on 
or about February 5, 1909?" 
The statute as it existed on February 5, 1909 (Section 8339) fixeu 

the punishment for rape at "not less than five years," while the statute 
(Section 8895) prescribes the punishment for attempts to commit crime 
at "not exceeding one·half the longest term of imprisonment prescribed 
upon a conviction of the offense S'O committed." The statute prescrib· 
ing the'punishment for rape not having n.amed any maximum punishment. 
puts it within the power and authority of the court to sentence the person 
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