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4." Constables are entitled to mileage, under Section 3177, Revised 
Codes, "the same as Sheriff, and under the same conditions," and the 
fact that the same section provides that the total amount of fees 
allowed in criminal cases must not exceed $500.00 in anyone year, is 
not authorjty for withholding any .part of the mileage earned by a c0!l
stable in the service of process or other duty which entitled him to 
receive mileage. 

The Supreme Court of this State has held that mileage is not a fee, 
in construing ;what is now Section 3137, Revised Codes, in the case of 
Scharrenbroich v. L. & C. County, 33 Mont. 250, 83 Pac. 432. 

5. In my opinion policemen are entitled to per diem when appear
ing as witnesses in criminal cases in justices of the peace .courts. This 
seems to be beyond question in view of Section 3187, Revised Codes, 
which is an act passed by the eighth legislative assembly, and there
fore a la:ter act than Section 3182, Revised Codes, which is a copy of 
Section 4648, Political Code, and would, therefore, supersede that section 
if there were conflict between the two. But I do not believe there is 
any conflict, as Section 3182 relates exclusively to courts of record, where
as Section 3187 relates to "courts not of record in criminal actions;" and, 
therefore, covers the case of policemen appearing as witnesses befofe 
justices of the peace. 

I agree with you that a constable who is a witness in a criminal case 
in the district court is entitled to per diem and mileage. Section 3182, 
above referred to, provides that: 

"No officer of the United States, the State of Montana, or 
of any county, incorporated city or town within ,the Sate of Mon
tana, shall receive any per >diem when testifying in a criminal 
proceeding." 
The officers enumerated in this section are the only persons speci

fically denied witness fees when testifying in criminal actions, and this 
section must be strictly construed. I cannot extend its scope to town
ship offi'cers which are not specifically mentioned therein, and constables 
would, therefore, be governed by the statute providing fees for witnesses 
generally in courts of record, which is "Fbr each day, three dollars. For 
mileage in traveling to the place of trial or hearing, each way, for each 
mile, ten cents." 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Sheriffs, Deputies of. Deputy Sheriffs, Hours of Labor and 
Number. Jailors, Number and Hours of Labor. Board of 
County Commissioners, Authority to Appoint Extra Deputies. 

I. The law does not limit the hours of labor of deputy sheriffs, 
except as to those who act as jailors, who are limited to eight 
hours per day. 
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2. Deputy sheriffs who do not act as jailors receive $1500.00 
per year, and those who act as jailors receive not exceeding 
$90.00 per month. 

3. The Board of County Commissioners has the authority 
to authorize the appointment of extra deputies when the public 
service demands such appointment. 

Helena, Montana, March 25, 1909. 
Chairman, Board of County Commissioners, Helena, Montana. 
Dear Sir: 

I am in receipt of a letter from the Oounty Clerk asking. by direction 
of the board, for an opinion of this office: 

"On House Bill No. 335 and Senate Bill No. 120, passed by 
the last legislative assembly of the State of Montana in relation 
to, 

1. Hours of deputy sheriffs. 
2. Compensation of deputy sher.iffs." 

To these questions owe add the third question: 
3. Has the board the authority ,to authorize the employment 

of one jailor in excess IOf the maximum number allowed by Senate 
Bill No. 120. 
1. House Bill No. 335 was approved March 5, 1909, and became a 

law that date, except as to section one thereof, which does not take effect 
until April I, 1909. The Bill by its UUe and provisions contains in sec
tl.o.n one thereof an original enactment fixing the hours of labor for jailors 
in counties of the first, second and third class, excepting in cases of 
emergency, at the period of eight hours, and also in section two of said 
bill contains an amendment of section 3119 of the Revised Codes. Sec
tion one of the act, which makes provision for the hours of labor for 
jailors, takes effect on the first day of April, 1909, and ,will be in full 
force and effect from that time and applicable to counties of the first, 
second and third class, applies only to ,the deputy sheriffs who act as 
jailors. Section two of the act, which amends Sectwn 3119, Revised 
Codes, relating to the number of deputy sheriffs, is wholly inoperative 
because of the later amendment of said Section 3119 by Senate, Bill No. 
120, which was approved and became effective as a law on March 8, 1909. 
This Senate Bill, being the later enactment, must govern. 

1. Lewis-Sutherland Stat. Oonst. Sec. 180; 
Dav:is v. Whidden, 117 Cal. 618, 49 Pac. 766; 
Ottman v. Hoffman, 28 N. Y. Supp. 28; 
State v. Halliday, 57 N. E. 1097. 
2. House Bill No. 202, approved March 6, 1099, amends Section 

3118, Revised Codes of Montana, in so far a~ said section relates to the 
!<alar.ies of deputy sheriffs in counties of the first, second and third dass, 
by striking out the word "maximum" and the words "not to E:'xceed," and 
fixes the salary of deputy sheriffs in counties of the second and third 
class at $1,500.00 per annum. The striking out of the words "maximum" 
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and "not to exceed" from the code section. has the effect of depriving the 
Board of County CommissioJ?,ers of the authority to decrease the salary 
paid to deputy sheriffs or to fix it at any other sum than that named in 
the law, to-wit: $1,500.00 per annum. Hence, deputy sheriffs, other 
than those who act as jailors, are entitled to 'receive the sum of $1,500.00 
per annum from and after March 6, 1909. But, said Senate Bill No. 120, 
which is also a later enactment than House Bill No. 202, provides that 
in counties of the third and fourth class the sheriff may appoint one 
under-sheriff and two deputies, and in addition thereto may appoint two 
deputies who shall act as jailors, and fixes the salar.y of those w:ho act. 
as jailors as ·not to exceed 1$90.00 per. month. Hence, the two deputies 
appointed by the sheriff who act as jailors receive as compensation the 
sum of $90.00 per month, unless the board fixes their compensation at 
some lesser amount, while the other deputies receive the compensation 
fixed by House Bill No. 202, which is $125.00 per month. 

3. House Bill No. 335 by fixing the hours of the jailors work at 
"eight hours in any twenty-four" necessarily requires three jailors, .if the 
board deems it advisable to keep a jailor on duty at all hours of the 
twen.ty-four, while Senate Bill No. 120 fixes the number of deputies who 
may act as jailors at two. However, under the provisions of Section 
3123, of the Revised Codes, the Board of County Commissioners has the 
authority to increase the number of deputies if in the judgment of the 
board the public interest demand such action. Hence, under this latter 
section the board has the authority to appoint an extra ja;ilor, and in 
case such extra jailor is appointed the board must fix his compensation, 
which shall not exceed the sum of $90.00 per month. The authority of 
the board with reference to the increase and decrease of deputies in the 
interest of the public service is discussed by the supreme court in 

Hogan v. Cascade Co., 36 Mont. 183. 
To summarize: 
1. There is no Limit to the hours of deputy sheriffs who do not act 

as jailors, but deputy sheriffs who act as jailors are within the eight 
hour limit,as provided in said House Bill No. 335, from and after the 
first day of April, 1909. 

2. The compensation of deputy sheriffs, other than those who act 
as jailors, is $125.00 per month, while the compensation of deputy 
sheriffs who act as jailors, unless fixed a a lesser amount by the Board 
of County Commissioners, is $90.00 per month. 

3. The Board of County Commissioners has the authority to increase 
or decrease ~he maximum number of deputies or jailors named in Senate 
Bill No. 120 'W·hen dn the judgment o·f the board such action on their 
part is necessary for the protection of the public interests. In case the 
board authorizes the appointment of more deputies than the number fixed 
by Senate Bill No. 120, it may, under the provisions of said Section 3128, 
Revised Codes, fix the salary of such additional deputies, which shall not 
exceed the maximum allowed by law; that is, $125.00 per month for 
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deputies who do not act as jailors and $90.00 per month for deputies who 
do act as jailors. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Note.-The above opinion is modified as to jaHors salary in, 106 Pac. 
Rep. 362. 

Public Office, Women Not Eligible to. Women, Not Eligible 
to Hold' Public Office. Deputies of County Clerk, Women Not 
Eligible to. 

I. A woman is not eligible to hold the office of deputy county 
clerk. 

Helena, Montana, March 30, 1909. 
Hon. B. B. Law, County Attorney, Bozeman, Montana. 
Dear Sir: 

I am in receipt of your l~tter of the 25th inst., submitting for the con· 
sideration of this office the follo,,"ing question: 

"Is a woman legally qualified to hold the office of deputy 
county clerk?" 
This question, as you state in your letter, has been practically 

decided by this office in opinions heretofore rendered. 
In an opinion given to the Honorable County Attorney of Meagher 

County, April 1, 19(17, (Opinions of Attorney General, 1906·'08. 57), it 
was held that a deputy county clerk and recorder is a civil officer under 
the state, within the meaning of the constitution. And in an opinion 
given to Honorable Joseph K. Toole, Governor of the State of Montana, . 
on March 22, 1907, (Opinions of Attorney General, 1906·'08, p. 50), it was 
held, in effect, that women are not eligible to hold public office, except 
those enumerated in Art. IX., Sec. 10 of the state constitution; that is 
school offices, and especially does this apply to offices created by the 
constitution. 

These matters having been so thoroughly discussed in the opinions 
1j.bove referred to, mentioned in your letter, we do not feel it necessary 
to go dnto the matter any further here. 

The opinion referred to in your letter, addressed to the Honorable 
County Attorney of Flathead County, (OpinIons of Attorney General, 1905-
'06, p. 281), is not in point in this case, for there the so-called deputy 
assessor was simply a clerk or a copyist acting as an assistant to the 
assessor, and was not vested with an authority to aC.t upon his own initia
tive in any matter ,whatoever. 

Section 11. Article IX., of the state constitution, prescribes the qual
ifications to hold office in the state, and confers authority upon the legis
lature to prescribe additional qualifications as "to offices hereafter 
created." The office of county clerk is created by the constitution, Sec
tion 5, Article XVI. The office of deputy county clerk is created by 
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