
58 OPINIONS OF THE ATTORNEY GENERAL. 

County Commissioners, Authority to Transfer Money Improp­
erly Credited to the School Fund. Funds, Improperly Credited, 
Transfer of. 

\Vhere funds have been received and credited to the school 
fund, and such school fund has been apportioned by the super­
intendent, the commissioners have no authority to transfer any 
part of such funds to the general fund. 

Helena, Montana, March 16, 1909. 
Hon. J. C. Huntoon, County Attorney, Lewistown, Montana. 
Dear Sir: 

I am in receipt of your letter of March 11, in which you request an 
opinion upon the folllOwing proposition: 

For sOme time past fines which have been collected ,in this 
county have been pa:id to the County Treasurer without deduct­
ing the cost· of prosecution, as required by Section 9715 of the 
Revised Codes, and, therefore, all such money has been placed 
by the County Treasurer to the credit IOf the common schools, 
pursuant to Section 994, except in the {!ases where it ,is otherwise 
provided by law. You state that the school fund of the county 
has a large amount to its cred'it while the general fund and con­
tingent fund. are low. The questilOn submitted is whethel' the 
County Commissioners have authority by resolution to transfer 
the amount thus improperly paid into the school fund to the 
general fund:, and Wlo,uld such a resolution be ample protection 
to the County Treasurer to so transfer it. 
This statement of facts does not show how long this method of hann­

ling funds has been followed. Sectilon 830, Revised Codes, provides for 
the apportionment of the school fund to ,the various districts of the 
county, at least quarterly. After the apportionm~nt of school 
funds to . the various districts of the county, such money 
becomes subject to the control of the Oounty Commission­
ers. Where fines, including cost of prosecution, have been 
apportioned to the school districts, and expended by the trustees of such 
districts, such money is beyond recall at this time, and it ·is apparent that 
the length of the schOOl tenns in the various school districts in the past 
were based largely upon the amount of these apportionments, the trus­
tees relying upon the general four mill levy provided for by Section 994 
and the app.:Jrtionment of state funds for carrying on the schools in the 
future, supplemen,ted, of course, by such special levies as the trustees 
of each district may find it necessary to make under Section 995. There­
fore, if the BoaIXl of County Commissioners at this time should attempt 
to transfer from the common school fund an amount equivalent ,to the 
cost IOf prosecution peretofore credited to the school fund by the County 
Treasure.r, and expended by the trustees, it would materially ,impair the 
comm.::n school fund provided for in Section 994 and 993, and thus ser· 
iously affect the management of the schools during the present year. 
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Therefore, in our opinion the only cost of prosecution credited to the 
school fund which could be transferred by the County Commissioners to 
the general fund would be such amounts as have not yet been apportioned 
to the various school districts; in other words, the commissioners have no 
authority to transfer any of the money received from the state or from 
the general school levy made by the County Commissioners to any other 
fund, nor to reimburse such fund for money heretofore erroneously 
credited to the school fund, but which has been apportione.d to school 
districts. 

Section 2921, Revised Codes, expressly prohibits the County Com­
missioners from transferring moneys belonging ,to the school funds; and, 
in our opinion, the fact that certain moneys in the past have been im­
properly credited to the school fund would not give the commissioners 
authority at this time to transfer any regular school funds ,to any other 
fund, except such amounts as are erroneously paid to the treasurer and 
are still in his hands to the credit of the general school fund of the 
county. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Tax, Real Estate Subject to Lien for Personal. 

Where improvements attached to real estate are taxed, a lien 
for the amount of the tax attaches to the real estate. 

He'lena, Mon,tana, March 17, 1909. 
Hon. Martin Doty, Clerk and Recorder, Helena., Montana. 
Dear Sir: 

I am in receipt of' your letter of March 13, 1909, together with 
enclosures, wherein you ask my opinion as to whether or not the North­
ern Pacific Railway Company is liable for a tax upon personal property 
owned by a person having a contract to purchase certain land, the legal 
title of which ;is still in the NortJhern Pacific Railway Company. 

I am unable to determine from the facts in my possession the exact 
nature of the personal property upon which the tax has been levied. 
HIowever, from the copy of the letter written by the County Treasurer 
of Lewis and Clark Oounty to the Tax Commissioner of the Northern 
Pacific Railway Company, I judge that the pmperty consists of improve­
ments a-iached to the land. If that js true the case comes directly un del' 
the provisions of Section 2602, Revised Codes of Montana, which pro­
vides that: 

"Every tax due up;on improvements upon real estate, 
assessed to others than the owner of the real estate, is a lien 
upon the land and improvements." 
By viI'tue of the p'rovisions of this statute, I advise you that a lien 

for the amount of the taxes attaches to. the real estate owned by the 
railway company. If, however, the personal property upon which the 
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