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the question submitted. We must, therefore, treat it with consideration
due the general principles of law and commercial usage. The check
is in the first place an obligation of the drawer calling upon the
drawee to pay funds in its hands which maybe to the credit of
the drawer. The certification is not an absolute assumption on the
part of the bank of the obligations of the check, but it is merely a
certificate to the effect that the ·bank holds funds with which to
meet the original drawer's obligation. In the ordinary course of
,business I take it that the funds of the drawer in the hands of
the bank would upon certification be segregated so that an amount
'Sufficient to meet the check upon presentation would be immediately
charged off against the account of the drawer and held 'by the 'bank
for the purpose of making payment on presentation of the certified
check. This amounts to a .payment 'by the drawer out of his fund'S
in the hands of the bank into a trust fund' ·held by the bank
for the .purpose of finally meE)ting the obligations of the check.
It s'eems to me that the custom of banks' in returning the ordinary
check which passes throug'h their hands in the course of business
s'hould be followed with reSipect. to certified checks, with this provision,
however, the records of the 'bank should ·be kept in condition to
permit examining officers to checks the aecounts' of customers for
whom the ·bank has certified checks, and to accomplish this the bank
should upon delivery of the paid certified· check demand a receipt
from the drawer showing payment of the check and delivery of the
cancelled voucher to the drawer.
You are therefore advised that in my opinion the courts would
sustain an action looking to the recovery of a cancelled voucher Iby
tJhe drawer thereof from the drawee.
Yours very truly,
ALBERT J. GALEN,
Enclosure.
Attorney General.

School Districts, Organizations Must Conform to Petition.
Same, County Superintendent, No Power to Change Boundaries.
Same, Improperly Organized, Expense In.
Where a school district is improperly organized on account
of a change in. the boundaries described in the petition, the
entire proceedings is invalid, and expenses incurred by the
trustees of such a district should be assumed by the district
when properly organized.
Helena, :\fontana, November 30, 1910.
Mr. W. E. Harmon,
State Superintendent of Public Instruction,
Helena, Montana.
Dear Sir:I am in receipt of your letter of NDvember 29, 1910, wherein you
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submit for my consideration and official opinion certain questions
contained in letters which you enclose from Mr. H. K. White, of Victor.
His letter of November 16, 1910, seems to state the questions for
consideration clearly and I set them out as therein contained.
1. Can the county superintendent establish a district
with boundaries different from those named in the petition
and the notices, of hearing thereon?
2. Oan the county superintendent answer anything
but "Yes" or "No" to a petition?
3. If ,he ,can what is the l~mit to his ,power to change
the boundaries of districts?
4. If this district was not properly establislhed what
is the personal liability of its trustees?
5. Would the ,bonds 'be valid?
6. What would be our responsibility for issuing them?
7. What would be the proper course to pursue under
all the facts?
You are advised that on February 28, 1910, I addressed a letter
to Goo. A. Horkan, county attorney, Forsyth, Montana, wherein I held
that the taxpayer<:l of he proposed new district would seem to be the
best judges of its proposed 'boundaries and that the county superintend'ent has no power to alter the 'boundaries set out in the 'petition.
It is further held there that the co'Unty superintendent must grant
or reject the petition according to the boundaries therein described.
That opinion also was authority for the proposition that the county
commissioners on appeal are limited to granting or rejecting the
petition according to the boundaries, set out therein.
The answer to this question as given above practically answers
all the questions submitted, but to take them up in their order
briefly you are further advised:
2. The county superintendent must grant or reject the petition
according to the boundaries set out therein.
3. tHe has no power to alter the petition by changing the
bOU\Ildaries of the proposed district.
4. If the district is hereafter properly .established, in view of
the fact that the trustees acted in good faith and under the advice
and counsel of the county superintendent of sohools, as well as the
county attorney, necess'ary expenses heretofore incurred would be a
proper charge a~ainst the new ly created district.
5. If bonds are issued by this district, there 'being no properly
constituted municipal corporation against whom they are a charge,
t.he bonds would of course -be void, and new 'bonds issued by the
properly constituted school district could be exchanged for them in
the event that they have been delivered.
6 and 7. The proper course to be pursued by the trustees in my
opinion is this: Let the petitioners file with the .county superintendent
of schools a new petition with boundaries designated as the district
was organized after hearing the original petition.
This it seems would meet with no objeetion frO'IIl the old distrkts
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and trustees could be appointed who would proceed with the organ·
ization of schools as in other districts. As before pOinted out, I ;})elieve
that any necessary expenses bona fide incurred in the attempted
organization of an invalid school district would properly be charged
against the funds of the new district.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

County Commissioners, Mileage Of.

Mileage, of County

Co~issioners.

County commissioners are entitled to receive ten cents per
mile for the distance adually traveled in going to and returning
froOm the county seat and their pla,ce of residence; and Section
3 I I I Revised Codes snpercedes and takes the place of Section
3194 Revised Codes III this respect.
Helena, Montana, November 30, 1910.
Mr. Charles Kyle,
County Commis'sionel',
Cardwell, Jefferson County, Montana.
Dear Sir:Replying to your letter of November 22nd, Teqllesting the opmlOn
of this office as to the amount of mileage memibers of the iiJoard of
OOThIlty commissioners are entitled to receive in going to and returning
from the county seat and his place of residence, I iiJeg to say:
Section 3111, Revised Codes of Montana, 1907, under the title of
"Salaries and Fees of Officers," provides:
"That members of the legislative assembly, state
officers, county officers, township officers, jurors, witnes!ses
and other versons who may be entitled to mileage, shall
'be entitled to collect mileage at the rate of ten cents
per mile for the distance actually traveled, and no more."
Section 3194, Revised Codes, 1907, under the same title, provides
that members of the 'board of county commissioners shall receive fifteen
cents per mile fo:, the distance necessarily traveled in going to and
returning from theoounty seat and his place of residence.
Section 2893, Revised Codes of 1907, provides that each member
of the board of county commissioners is entitled to ten cents per mile
for the distance necessarily traveled in going to and returning from
fhe county seat and his place of residence.
It will be noticed that there is a direct conflict between Section
3111 and Section 2893, and also a direct conflict Ibetween Section 2893
and Section 3194.
Section 3111 was approved March 7, 1895, and in accordance with
Section 3561 of the Revised Codes of Montana, remains in full force
and effect in like manner as if 'enacted after the adoption of the

