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but rather that all banks subject to the supervision of the bank examiner 
shall contribute in proportion to their capital stock to a fund known 
as the state examiner fund, irrespective of whether or not they are 
examined each year by the state examiner. 

You are advised, therefore, that all banks subject to the supervision 
of the state examiner are required to pay this fee, and it becomes due 
immediately upon the organization of the bank and the paymentoecomes 
delinquent upon NoveIJliber 1st, and the Ibank liable for penalties imposed 
for non-payment. The fact that the rpayment ,becomes due immediately 
upon the organization of the bank irrespective of the date of organization 
and that the fee is based on capital stack and not subject to an actual 
examination 'by the -state examiner leads me to advise you that the 
entire amount of the fee provided by Section 215 is due immediately 
upon the organization and that Ibanlffi in process of liquidation who have 
not paid for the current year are liable for the fee. 

Yours very tl"uly, 
ALBElRT J. GALElN, 

Attorney General. 

Elections of First Officers of Towns, County Clerk's Duty. 
Nominations of First Officers of Towns, Where Filed. Ballots, 
First Election of Town, County Clerk to Supply. Time of Filing 
Nominations for First Officers of Towns. Nominations, Time 
for Filing. 

It is the duty of the county clerk to receive and file nomina
tions and to 'Prepare and supply ballots for the election ·of the 
first officers of a new incorporated city or town. 

Nominations for first officers of a newly incorporated -city or 
town may be filed at any time prior to the election. 

The election of the first ofticers of a city or town is in the 
nature of a special election to fill vacancies. 

Hon. o. D. Gray, 
County Attorney, 

Choteau, Montana. 
Dear Sir:-

Helena" Montana, November 2, 1910. 

I am in receipt of your letter of October 29th wherein you submit 
<for answer the following questions: 

1. Does the law require certificates of nomination for 
the first town officers of municipll,lities, to be filed with 
clerk and recorder, and if so within what time prior to the 
election of said officers? 

2. Would the fact that a nomination for the office of 
mayor having been made by petition wherein the electors
omitted to give their business and postoffice address inval
idate such nomination? 
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In eompliance with your request I wired you yesterday as follows: 
"Connty clerk only placE) to file nominations. May 'be 

filed any time before election. This in nature special 
election. Petition insufficient. Letter follows." 

With reference to the first election of officers in a newly incorporated 
town, by reference to Sections 3210 and 3211 of the Revis·ed Codes, it 
will be seen that for the Ipurposes of eompleting the incorporation and 
getting the town upon a business and l"unning basis, certain duties 
devolve upon the respective boal"ds of cElunty commissioners and the 
county clerk. 

S'ection 3210 makes it the duty of the commioss,ioners' to call the 
election and give d.ue and proper notice thereof. 

Section 3211 makes it their -duty to appoint judges and clerws of 
election to canvass the returns and to declare the results. 

S'ection 3211 further provides: 
"The election must be conducted in the manner required 

by 18lw for the eleetion of county officers." 
It thereupon, and of neceSSity, Ibecomes the duty of ·the county 

clel"k to perform t.he functions of a municipal clerk for the ipUl"pos'es 
of thi,g first election, and in that connection, in accordance with the 
provisions of 'Sections 541 and 542 of the Revised Oodes, it is the duty 
of the clerk to prepare the ballots. 

Section 541 of the Revised Codes provid;es: 
"All ballots cast in elections for public officers within 

the stae (except sichool -distri'ct officers), mUist be ,printed 
and distributed at public expense as provided in this chapter. 
The printing of ballots and ,cards of instruction for the 
elections in each county, and the delivery of the same to 
the election officers is a county charge, and the expense 
thereof must ,be 'Paid in the same manner a,s' the 'Payment 
of other ,county expenS€s, but the expense of printing and 
delivering the iballots must, in the case of muniCipal elec
tions, be a ,charge upon the city or town in whkh such 
election is held." 

Section 542 of the Revised Codes provides: 
"Except as in this chapter otherwise ,provided, it is 

the duty of the county clerk of each county to provi-de printed 
ballots for every elections for public officers in which electors 
or any of the electors within the county participate, and to 
eaU!Se to Ibe printed in the ballot the name of every candidate 
whose name has been certified to or filed with the county 
clerk in the manner provided for in this -ch8lpter. Ballots 
other than those printed by the respective county clerks 
according to the provisions of this ,chapter must not be 
cast or counted in any election. Any elector may write or 
paste on his ballot the name of any person for whom he 
desires to vote for any offi,ce, and must mark the same as 
provided in Section 552 (1361), and such vote must be 
counted the same as if printed upon the ballot and marked 
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'by the voter, and any voter may take with him into the 
pOlling place any printed or written memorandum or ,paper 
to assist him in marl,ing or preparing his 'ballot, except as 
otherwise provided in this title." 
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For the pUl'IJOse of receiving and filing the nominations for the 
resp'ective offices of the new city or town, the clerk, in our opinion, 
must receive and file them as he would nominations for county officei-s. 

Concerning the time within which such nominations are to ,be filed 
it is oU'r opinion that they may 'be filed at any time prior to election, 
and in sUiPport of this contention I respectfully call your attention to 
this fact: that upon the -completion of the incorporation or the city 
or town, as provided in Section 3209 of the Reyised Codes, there exists 
a vacancy in eaoh of the offices enumerated in ,section 3211, and the 
first election would tbe in the nature of a special election to fill vacancies 
caused by the creation of the oflfices in the new municipality, and 
therefore the !provisions of Section 527 would apply, Section 527 ibeing 
as follows: 

"Certificates of nomination to ibe filed with the secretary 
of state, must be filed not more than sixty days and not les's' 
than thirty days before the day fixed for the election. Cer
tifi-cates of nomination herein directed to be filed with the 
county :Jlerk must be filed not more than sixty days and not 
less than twenty days before the election; certifi-cates of 
the nomination of candidates for municipal offices must be 
filed with the clerk.:; of the res!pe'ctive munidpal cOl'!porations 
not more than thirty days and not .less than three days 
previous to the day of election; but the provisions of this 
s,ection shall not be held to apply to nominations for special 
elections to fill vacanciGs." 

Your also llIsik an opinion concerning the sufficiency of the .petition 
arud 'certificate 01' nominations which have heretofore been filed with 
YOUir county clerk, copies of whioh sa.ia petitIon and certificate )'lOU 
enclosed in your letter. As to the' petition I respectfully call your 
attention to Section 524 of the Revised Codes, providing, in S'U1bE'tance, 
that each elector s-igning a ·certificate shall ad'd t.o his signature "hisl 
place ofbusin'es-s, his residence, and his ·business address. Upon exam
ination of these petitions, it beIng aJPparent that the signers have failed 
to comply with this 'Provisions, the Ipetition is', necessarily, ineffectve. 

Concernin:g the slUfft-ciency of the certificate of nomination, I ~onsider 
it insufficient also for the reason that it does not -comply with the 
provisions of Sections 521 and 522 of the Revis€d Codes. 

Section 521 of the Revised Codes .provides: 
"Any convention or primary meeting held' for the purpJse 

o fmaking no<minatioDs to public office, or the number of 
electors required in this chapter, may nominate candidates 
for pUJblic offices to be filled by election in the state. A 
convention or -primary meeting witJhin the meaning of this 
chapter is an organized assembly of electors or delegates 
representing a political party or principle." 
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Section 522 of the Revised Codes provides, in 'SJU'bstance, that the 
certificate must contain "the name, residence, business and !business 
address of the nominee." From an examination of the certificate it 
is evident that these requirements have not been complied with. 

Yours very truiy, 
ALBERT J. GALEN, 

Attorney General. 

Stallion, Recovery for Service of Unlicensed. 
There ,can be no recovery for the service fee of stallion, 

unlicensed under provisions of Oha;pter 108, Session Laws of 

1909· 
Helena, 'Montana, November 4, 1910. 

Mr. R. W. Clark, 
Secretary, Stallion Registra.tion Board, 

Bozeman, Montana. 
Dear Sir:-

,I acknowledge recei'pt of your letter of yesterday, 'sulbmitting for 
answer the following: 

"If a person standing or using a ;stallion or jack for 
'pulblic service in this state ,shall fail to com])ly wit.h the 
provisions of Challter 108, Ses,sion Law,s 1909, can he collect 
servLce fees?" 

I have carefully 'examined Chapter 108 above referred to, and find 
that no mention is made therein 3JS to service fees, :so that it is necessary 
to look to the legislative intent as expressed in the a;ct, and the construc· 
tion placed by the courts of other states upon similar acts. 

Trhe statutes of the states of Iowa and MinneSIOta are similar to 
,our provisions, except that in each of those Istates provision was made 
that no compensation could be recovered. For the purpose of construing 
our law, unimportant provisions may be eliminated, lea.ving as the 
important _provisions the following ,sections: .., 

Sec. 1. Every person, -firm or ,company, standing or 
using any stallion or jack for public service in this' state 
'shall cause the name, des'crirption and ,pedigree of surcn 
stallion or jack to be enrolled by a stallion registration 
board, hereinafter provided for, and- shall secure a license 
from said board as provided for in !Section 3 of this act. All 
enrollment and verification of pedigree s'hall he done-by 
said ward. 

Sec. 7. The owner of any ,stallion or ja,ck standing 
for public servIce in this state shall post and keep affixed 
during the entire -breeding season rcopies of t,!le license 
certificates of such stallion or jack, issued under the pro
visions of this act, in a -conspicuous place upon the main 
door leading into every stable or building where said stallion 
or jack stands for public service. Sai.d copies shall be 
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