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senate "when sitting as a court of imperchment;' hut the mere fact 
that a state senator may be called upon in his official capacity as a 
legislative officer to sit as a member of a court of impeachment would 
not make the office which he holds a judicial office-it is distinctly a 
legislative office. 

A judge will be none the lesR a judicial officer because some duties 
he may hjlve to perform are administrative in their character; nor will 
an administrative offic';!r become a judicial officer Simply because some 
acts he may be required to perform are judicial in their character. 

'Naldo VS. Wallace, 12 Ind. 569. 
It is therefore my opinion that the offices herein referred to are 

not judicial offices within the meaning of Chapter 113, Session Laws 
of 1909, and therefore the nominations for such offices do not come 
within its provisions and are not required to be made by petition. 

Section 545, Revised Codes. provi'des that where any person is nom­
inatedfor the same office 'by more than one party or convention his 
name shall ,be placed upon the ticket under the designation of the party 
which first nominated him, unless ,he declines in writing one or more 
of such nominations, or by written election indicates the party designa­
tion under which he desires his name printed. If he shall fail or neglect 
to file such an election, the officer with whom the certificate of nom­
ination is reqlllired to be filed shall place his name under the deSig­
nation of the party 'by which he was nominated, but under no other 
designation whatever, and no person who has 'been nominated by 
petition or otherwise shall ha.ve ,his name printed on the ticket if the 
same already appears under a party deSignation. Therefore if any 
person who has been nominated by party convention has also filed a 
nomination hy peUtion and fails to notify the cO'11nty clerk in writing 
that he elects to have his. name printed upon the ballot as a non-partisan 
nominee, the derk will place his name upon the ,ballot under the 
llame of the party by which he was first nominated. He cannot have 
his name placed upon the ballot, 'both as a party nominee and nominee 
by petition. 

Trusting the above opinion will fully advise you in the matter, 
I remain, 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Game and Fish Law, Applicable to Buffalo. Buffalo, Protected 
by Game Law. 

Animals wild by nature are subject to ownership only while 
subjected to possession or disabled and immediately pursued. 

The killing of buffalo is prohibited by Section 8783 as amended 
by Chapter 81, Session Laws 1909; but this statute does not 
apply to the animals named therein when reduced to captivity 
and made the subject of private ownership and kept in control 
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and confinement !by the owner, but when such animals roam 
at large and are not capable of being controlled they ,cease to 
be private property and are protected by the above statute. 

Mr. Henry Avare, 
Game Warden, 

Helena, Montana. 
Dear Sir:"':" 

Helena, Montana, OcWber 27, 1910. 

I am in receipt of your letter of October 27th wherein you state 
that information has come to your department that one Howard Douglas, 
'commissioner, Domain Park, Canada, proposes a buffalo hunt on what 
was formerly the Flathead reservation for the ,purpose of killing renegade 
'buffalo whioh were a 'part of what is known as the Pablo herd. You 
further state that these buffalo were in the possession of one Mich:el 
Pa;blo an ,d:were r,anged and ,herded Iby him on the Flathead Indian reser­
vation, he being a ward of the government, ,prior to the opening of the 
said reservation, but that also prior to the openin.g of the reservation, 
PaJbJo disposed of his herd to the Canadian government. 

From your ver:bal statemfmt accompanying your letter we also 
understand that a number of these buffalo have been shipped to Canada 
under this sale and that there are now remaining on the public range 
in 'What was the Flathead Indian reservation a number of wild and 
.unruly buffalo, which it was impos1sible to capture and ship. Under 
this state of facts you are a,dvised that in my opinion, notwithstanding 
the fact that the huffalo were subject to private ownership, when they 
were placed in captivity and under the control of Pablo, that those 
which on account of their wild :state ,could not be sufficiently controlled 
to allow delivery to the IPurchaser and Which cann'Ot now .be !broUght 
into and held within an enclosure, are under the laws of this state wild 
animals. Your statement of facts indicates that the purpose of the 
hunt is to kill these animals on accQlUnt of the fact that they are wild 
and unruly and cannot 'be redlUced to captivity. If such is their condition 
it discloses the very reason why they cannot be killed at all. Section 
8783 as amended by Chapter 81, Sessions Laws of 1909, reads as follows,: 

"Any person Who wilfully ,shoots, or kills, or causes to 
be shot or killed, any moose, ~ison, buffalo, caribou, antelope 
or 'beaver, shall be punished by imprisonment in the county 
jail for not less than 'six months nor more than two years, 
or shall be fined not Jess than one hundred dollars nor more 
than one thousand dollar,s, or !by both sUlch fine and imprison­
m-ent." 

This statute, of course, ,does not apply to the animals named therein 
when they are reduced to ,captiyit.y and made the subject of private 
ownerSlhip and kept in control and confinement by the owner. Section 
4423 of the Revised Codes provides that: 

"Animals wild by nature are the SlUbjects of ownership 
while living only when on the land of the ,person claiming 
them or when tamed or taken or held in possession or 
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disabled and immediately pursued." 
It is, however, clear that the property in these wild animals is 

qualified and depending upon their remaining in the possession of the 
owner and when these ,buffalo got out of the possession of the owner 
they remained private property only so long as it is shown that they 
had at all times had the intention of returning to the pasture or home 
in which the owner usually confined them. 

In an opinion addressed to your predecessor, 'Mr. W. F. Scott, dated 
December 18th, 1906, and found in Opinions of Attorney General, 1906-08, 
page 8, the statutes and a number of authorities are cit.ed up holding 
the views herein eXlp~essed. I respectfully call your attention to this 
opinion as an expression of my views with regard to the question now 
under consideration. 

You are advised that, in my opinion, the slaughter of these wild 
animals, which cannot be cruptured or confined and which have not the 
"animum revertendi," are subject to the protection of the 'game Jaws 
of this state and that your department Should take steps to prevent 
the killing of these animals, and the ,punishment of any person or persons 
guilty of violations of Section 8783 as amended above referred: to. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Mileage Books, Use of by State Officers in Performance of 
Duties_ Traveling Expenses. of State Officers. 

There is no objection to the use of mileage books by state 
officers in 'the performance of duties, provided the same are 
purchased upon requisition through the state board of examiners, 
and the appropriation for the l1laintenance of the particular office 
is adequate. 

Helena, Montana, October 27, 1910. 
Prof. F. N. Linfield, 

Director Montana Agricultural College Experiment Station, 
Bozeman, Montana. 

Dear Sir:-
I am in receipt of your favor of the 24th inst., asking my opinion 

as to whether in view of the recent decision of the supreme court with 
'respect to passes or free transportation. experiment station officers and 
farmers' institute workers may hereafter purchase mileage books or 
whether they will be required to buy tickets for each of the various 
trips made around the state in the performance of their duties. 

The regulations of the expenditure of appropriations made by th'e 
legislative assembly for the ma.intenance and t.ravelingexpenses of the 
various boards and officers are usually made and 'enforced in accordance 
with the terms of the law by the state board of examiners. The ues 
of mileage books by state officers not provided with free transportation, 

cu1046
Text Box




