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and ask that an election be held to determine whether or not the removal shall be made. Before such petition can ,be lby the board of county
commissioners considered and acted u'p:on, and as a condition precedent to
the exercise of jurisdiction by it, and submission of the question of removal of the county ·seat to the electors, the board of county commissioners must, from a comparison of the names subscribed to the petition
with the names on the poll books of the county and the last assessment
roll, find that such petition is signed by a majority of the legal voters of
the county who are ad valorem taxpayers thereof. If such petition is
not found to be signed by a majority of the legal voters of the county
who are ad valorem taxpayers thereof, it shall be deemed insufficient,
and the question of removal of the county seat shall not be by the board
of county commissioners submitted at the next general election.
It is true that in Sec. 2852 of the Revised Codes of 1907, the clearest
language was not used by the legislature, and yet, towards the end of
the section the legislative intent is made quite apparent. If my construction of this statute be correct, the statute seems perfectly reasonable, for it is the taxpayers who must bear the burden of the ex:pense
of the removal of the county seat, and they are the persons most vitally
interested. Apparently, for fear of mistake of legislative intent, it is
made clear that even as to taxpayers, they shall not be considered competent as signers to such a petition unless their names appear upon the
poll books of the last preceding election.
It is the general rule of law that statutes are to be by the courts
upheld and given effect, rather than nullified, where possible. I have
exa;mined some authorities on this subject and do not find any construing
enactment using language like ou::- own.
Yours very truly,
ALBERT J. GALEN,
Attorney General

Fish, Protection Of. Sawdust, Dumping Into Stream. Streams
and Lakes, Pollution of With Sawdust.
A lake is not a stream within the meaning of Section 8797,
Revised Codes, and dumping saw,dust into a lake is not a violation of said section.
\i\There sawdust it carried from tt lake into a stream it would
he a violation of such statute.
Sept. 10, 1910.
Mr. Henry Avare,
State Game and Fish Warden,
Helena, Mont.
Your letter of September 9th, requesting an opinion upon the following proposition "as to whether or not Sec. 8797 of the Revised Codes of
Montana of 1907 makes it an offense to dump, or permit sawdust, etc., to
be deposited in a lake as well as a stream near which a sawmill is operat-

418

OPINIONS OF THE ATTORNEY GENERAL.

ed, and whether there is any difference between a lake which is a dead
boo'Y of water and one ha.ving a distinct outlet and inlet," has been reo
ceived.
In reply we will say that Sec. 8797 of the Revised Codes provides:
"Every person who operates any saw·mill on or near any
stream, who dumps, drops, carts, deposits, or causes .to be
deposited in any such stream, any saw dust, bark, or debris, com·
ing from said saw·mill, is punishable by a fine not less than fifty
dollars nor more than two hundred and fifty dollars, or by im·
prisonment in the county jail not less than thirty days, nor more
than ninety days, or both such fine and imprisonment, in the
di·scretion of the court."
Sec. 8798 of the ~evised Codes provides:
"Every person who operates any saw·mill, pulp·mill, paper
mill or wood manufacturing plant on or near any stream, lake,
or any body of water connected with any. stream or lake, who
dumps, drops, carts, deposits, or causes to be deposited in such
stream, lake, or body of water connected with any stream or
lake, any saw·dust, bark, chemicals, refuse or debris coming from
said saw·mill, pulp·mill, paper·mill or wood manufacturing plant,
is punishable by a fine not exceeding five hundred ($500) dol·
lars."
The legislative assembly of 1897, by House Bill No. 123, (Session
Laws of 1897, p. 249) repealed, among other sections, Section 1123 of the
Penal Code of Montana, and enacted a new law relating to the protection
of game and fish of the state. Sec. 14 of this new law has never been
amended or repealed and is now inserted in the Revised Codes of 1897 as
Sec. 8797.
Thereafter the legislature of 1903, by Chapter 3, Laws of 1903,
attempted to amend Sec. 1123 of the Penal Code, but, as shown above,
Sec. 1123 of the Penal Code was absolutely repealed in 1897, therefore
the attempted amendment of said Section 1123 by the legislature of
1903 was void and of no effect whatever.
This attempted amendment of Section 1123 by the legislature of
1.903 is incorporated in the codes as Sec. 8798 above quoted, and, as this
amendment is void, it follows that Sec. 8798 is also void, and is, there·
fore, of no force or effect.
See opinion of attorney general, Feb. 20, 1.909.
The answer to your question now depends wholly upon the con·
struction of Sec. 8797 of the Revised Codes.
Sec. 8096 of the Revised Codes provides:
"The rule of the common law, that penal statutes are to be
strictly construed, has no application to this code. All its provisions are to be construed according to the fair import of their
terms, with a view to effect its obj€ct and to promote justice."
The construction of Sec. 8797 with reference to the question propounded by you resolves itself into a determination of the meaning of
the word "stream." The standard dictionary defines the word "stream"
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as "any course of flowing water, as a river or broJk; anything issuing
or entering and continuously flowing, moving or passing."
The. same dictionary defines the word "lake" as "an inland body of
water or natural enclosed basin serving to drain the surrounding country; a small artificial pund of water."
The controlling distinction between a stream and a pond or
lake is that in a stream the water has a natural motion, or a
current, while in a pond or lake the water is, in its natural state,
substantially at rest. This is so independent of the size of the
one or the other.
Words & Phrases, Vol. 7, p. 6684.
It would therefore appear that a stream is nut a lake, and the word
"stream" does not include a lake within the general meaning or acceptation of the word. This being true, in our opinion Section 8797 does not
include lakes, and a person dumping saw-dust into a lake could not be
convicted for a vi'Jlation of Section 8797.
However, if the lake has an outlet, and by reason of the dumping
of the sawdust, etc., into the lake it flows or is carried into the stream,
we believe the intent and meaning of the statute would be violated as
much as though the sawdust were dumped directly into the stream, and
we believe that persons could be convicted of dumping sawdust inoo the
stream by such means.
Yours very truly,
ALBERT J. GALEN,
Attorney General

Registration Districts, Duty of County Commissioners to Lay
Out. Board of County Commissioners, Duty of With Respect
to Registration Districts.
It is the duty of the Board of county commiss~oners, under
Section 470, Revised Codes, to layout a new county into convenient registration districts, which shall be consecutively Ilumbered. This s·hould be done at the regular June meeting, but
a failure on the part of the board of county commissioners to
perform such duty at the June meeting would not preclude the
commissioners from taking action at any time prior to the registra tion period.
Sept. 14, 1910.
B. F. Maiden, Esq.,
County Attorney,
Libby, Montana.
Dear Sir:I am in receipt of your letter of September 7th, 1910, wherein you
ask my opinion as to whether or not the board of county commissioners
of Lincoln County may make a complete reorganization of election pre-

