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in what faith they may have been taken. If illegal when issued, they 
are illegal for all time. 

The protection which attends the purchaser of negitia:ble paper -before 
maturity, without notice of the illegality of its consideration, does not 
extend to like pm"chasers of county warrants. Were this otherwise, 
it is easy to see that the county would be entirely at the mercy of the 
board. A transfer of the warrant, IiO matter how illegal the claim for 
which it was issued, would leave thecoullty remediless. 

People v. Board of Suparvisors, 11 Cal. 170; 
Shakespear v. Smith, 77 Cal. 641; 
Sturtevant v. Liberty, 46 ~ie. 459. 

The warrant is not inten:ded to constitute a new debt, or evidence 
'Of a new debt, against the county, ,but is the prescribed means the law 
fixed for transferring money from the county treasury. 

Dana v. City of San Francisco, 19 Cal. 491. 
As the holder of municipal warrants ,stands in bhe shoes of the 

payee of the warrant, any defense which is available against the ,payee 
may als'O be set up as against t,he holder of uhe warrant, Whether trans
ferred by endorsement or otherwise. This being the case, as the payee 
of the warrant would be unable to collect it, for the reason that the 
{!onnty has an a.bsolute defense to its ,payment, the s'arne ,being illegally 
is'sued, the treasurer would have no right to pay the warrant to any 
transferree thereof any more than he would to the original payee. 

If the instrument is' void rub initio, even though it Ibe negotiable, 
the defens'e of illegality is av,ailable even a'gainst an inno:cent purchaser 
for value before maturity and without DIOtice. 

8 Cyc. p. 46, and numerous cases cited. 
In our opinion the county treasurer slhould refuse to .pay this 

warrant, if the same was illegally issued, or if th'e county would have a 
defense to the payment of the warrant against the original 'payee. 

Yours very truly, 
ALBERT J. GAJ..EN, 

Attorney General. 

P. S. We return herewith the vapers which you left with 1]S in 
the matetr of .J. A. McGowan v. The Board of Oounty Commis.sioners 
and E. D. Peak. A. J. G. 

Right of Way Application, No Filing Fee to Be Charged. 
Fees, No Filing Fee for Right of Way Application. 

A right d way application is not an 'application to purchase 
within the meaning of Section 6, Chapter 147, Session Laws of 
1909, and 110 filing fee therefor can be charged. 

State Board of Land CommiSSioners, 
Helena, Montana. 

Gentlemen:-

Helena, Montana, July 2, 1910. 

Your letter of July 1, requesting an opinion as to whether or not 
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you should charge a filing fee for a right-of-way application, has .been 
received, and in reply will say that Section 6, of Chapter 147, Session 
Laws of 1909, provides the fees which may Ibe chaI'ged, and makes no 
refe,rence whatever for a:lY fee ior filing a right-oi-way application, 
unless it could be construed to come within the provisions of "filing 
application to purchase, fifty cents." 

A riF,ht-of-way application is not an application to purchase within 
the meal.ing of this section, ;:tnd no fee s'hould be charged. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

County Commissioners, Fees Of.· Fees, for County 
sioners. Lincoln County Commissioners, Fees Of. 
of <;ounty Co;;nmissioriers. Highways and Bridges, 
Inspecting by County Commissioners. 

Commis
Mileage. 
Fees for 

The county commissioners of Lincoln county are entitled 
to receive six dollars per day for actual sessions, not exceeding 
$250.00 per year, and fifteen cents per mile for the distance 
necessarily. traveled in going to and returning from the county 
seat and place of residence; also fin~ dollars a day for inspection 
of bridges and highways. 

Helena, 711ontana, July 20, 1910. 
Hon. B. F. Maiden, 

County Attorney, Lincoln Connty, 
Libby, Montana .. 

Dear Sir:-
Replying to your letter of July 19th, requesting an opinion of this 

o(fice as to the compensation the county commissioners of your county 
are entitled to receive, we have this to say: 

Section 11, of Chapter 133, an act creating Lincoln county, Eleventh. 
Session La.ws of Montana, page 198, reads as follows: 

"Section 11. That the officers appointed and men
tioned herein in Section 10 of this act, shall each be 
allowed to 'receive an annual compensation for their 
services a3 such officers, as follows, to-wit: 

For each county commissioner, the sum of six dollars 
($6.00) ,per day, when in act.ual session, not exceeding 
the S'1m of two hundred and fifty dollars ($250.00) per 
year." 

Under our construction of this section each county COffilnllSSIOner 
is entitled to receive $6.00 per day for act.ual sessions of the boal'd, 
which compensation shall not exceed in the aggregate $250.00 per yerur. 

Section 3194, Revised Codes of Montana of 1907, under the title of 
"salaries and fees of offi.cers," provided that a member of the board 
of county commissioners shan receive fifteen cents per mile for th€" 

cu1046
Text Box




