360

OPINIONS OF THE

ATTORu~EY

GENERAL.

inhabitants have actually resided within the limits of the proposed town.
If the question of incorporation is carried at such election, it necessarily

follows that officers must be· elected to organize and carryon the functions of the municipal government. In fact, section 3210 provides that
when it has been voted to incorporate a town that the board of county
commissioners must call an election for the purpose of electing officers.
However, if sections 3225 and 3229 are to govern the qualifications of
suoh officers, it necessarily follows that it is impossible to carry out the
mandatory provisions of said section 3210 in cases where a new town has
sprung up within a period of less than two years.
"The law never requires impossibilities."
Section 6199, revised codes.
"An interpretation which gives effect is preferred to one
which makes void."
Section 6209, revised codes.
Therefore, under the above rules of construction, I am of opInIOn
that said sections 3225, 3228 and 3229 are not intended to apply to the
officers elected at the first election of such a municipal corporation.
In any event, if officers are elected who do not possess the qualifications required by these last named sections, they would be de facto
officers until such time as a contest was instituted and their election
set aside, and if no contest was instituted they could continue to perform the duties of their respective offices, and their acts, as de facto
officers, would be valid.
In answer to your second question, you are advised that there is no
law in this state whereby a county officer can require the county to pay
the premium on his official bond, when he procures the same from a
surety oompany.
A bill was introduced at the last session of the legislature, which required all county and state officers to furnish surety company bonds and
made the permium a charge against the county and state, respectively, but
this bill never passed.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Women, May Vote When. Women, Right to Hold Property.
Elections, Women May Vote at Certain.
vVomen are entitled to vote at school district elections, either
for school trustees, i'ssuance of bonds, or any other question
submitted by the trustees to the electors of the district.
Vlomen may also vote \\'1here the law submits a question to
ih~ "taxpayers" as distinguished from "electors."
Vlomen in this state, either married or single, may purchase,
holel and sell property in their awn name.
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Helena, ~Iontana, April'12, 1910.
Han. J. H. Hull,
Commissioner,
Helena, Montana.
Dear Sir:
I am in receipt of your request for an opinion upon' the' following
questions:
"1. Are women permitted to vote-if so under wha,t restrictions?
"2. Are women privi~eged to purchase, hold and sell· 'property, if so, under what restrictions, if any, as compar~d:· 'with
similar rights enjoyed by men?"
In answer to your first question, you are advised that section 10,
of article IX., of the state constitution provides that:
'.'
"Women shall be eligible to hold the office of county 'superintendent of schools or any school district office, and shall' have
the right to vote at any school district election."
And section 12, of the same article, provides that:
"Upon all questions submitted to the vote of the tax'paiyerS Of
the state, or any political division thereof, women who' are· taxpayers and possessed of the qualification for the right of :suffrage required of men by this constitution, shall equally 'with
men have the right to vote."
Under these sections women are entitled to vote at an: school district elections, either for the election of school· trustees, ; 'issuance of
school bonds, or any oiper question submitted by the trnstees 'of a school
district; also when a law submits a question to the "taxpayers," as distinguished from the word "electors," women who are taxpayers, have a
right to vote on such question.
On the other hand, only electors can vote for state and county officials, and upon questions submitted to the "electors."
An elector in this state is a male person, of the age .of 21 years, a
full citizen of the United States and a resident of this state' one' 'year
immediately 'preceding the election, and of the cOlmty 30 <1~ys"
.
In answer to your second question, you are advised that women in
this state, either married or single, may purchase, hold and ~eiI property
in.their own name.
Section 3700 provides that:
"All property of the wife owned before her marriage.:i.nd.that
acquired afterwards is her separate property. The' wife may,
without the consent of her husband, convey her separate property or execute a power of attorney for the conveyance :t~ereof."
Section 3707 provides that:
.
"The separate pr.:Jperty of the wife shall be exempt' from
all debts and liabilities of the husband, unless for n'ecessary
'articles procured for the use and benefit of herself arid her children under the age of eighteen years, but such exemptio~ 'shall
extend only to such property of such wife as shall be nieritioned
in an inventory thereof, as provided in sections 3701 (221) and
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3708 (222). And in no case shall any of the separate property
of the wife be liable for debts of the husband, unless such property is in the sole and exclusive possession of the husband,
and then only to such persons as deal with the husband in good
faith on the credit of such property, without knowledge or
notice that the property belongs to the wife. But the separate
property of the 'Wife is liable for her own debts, contracted before
or after marriage."
This inventory must contain a full and complet list of the separate
personal property claimed by the wife, and must be signed by her and
acknowledged before some officer authorized to take acknowledgments
and recorded in the office of the .county clerk of the county in which
the parties reside.
Women also have a dower right to one-third of their husband's real
estate owned by him during the marriage.
A married woman may sue and be sued in the same manner as if
she were sole, and contracts made by her in respect to her separate
property, labor or services shall not b,e binding upon her husband nor
render him nor his property liable therefor, but she, in her separate
property, shall be liable on such contracts in the same manner as if she
were sole. She can make a will in the same manner, and with the same
effect, as if she were sole, except that such will, will not, without the
written consent of her husband, operate to deprive him of more than twothirds of her real estate or personal estate.
No estate is allowed the husband as tenant by courtesy upon the
death of his wife.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

State Lands, Preference in Lessee.
The lessee of sltate lands, under se'ction 2174, 'has a preference
rig1ht to p.urchase, notwithstanding the provisions of chapter 147,
!'esslOn laW's of 1909.
Helena, Montana, April 13, 1910.
Hon. F. H. Ray,
Register,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of April 13, 1910, wherein you submit
for my opinion the following question:
"Lessees, whose leases dated prior to March 19, 1909, are
under section 2174, revised codes, which gives preference right
to purchase. Does the fact that he has a contract under previous law;, 'remove him from the operations of section 37, chapter
147, 1909 laws?"
Under section 2174, revised codes, as you suggest, a preference right
is given to a lessee to purchase when the land is offered for sale. This

