36

OPINIONS OF THE ATTORNEY GENERAL.

laws, are being violated before they exercise their authority of directing
that a license be issued.
Section 2762, giving the Board of County Commissioners power of
supervision and control over persons engaged in the selling of liquors,
and also power to revoke licenses theretofore issued, applies 'only to
licenses provided for in sections 2760 and 2761, as the section expressly
states that,
"It shaH be lawful for the board of county commissioners "Of
any county, who are authorized to issue an order for a license for
the sale of intoxicating liquors, under the pr.ovisions of this act,
* '" ., to revoke any license granted under the provisions of
this act."
It will be noticed that the only case in which the Board of County
Commissioners are given the power t::J authorize, 0 rrefuse to authorize,
the issuance of a license is where the population of the place in which
the business is to be conducted is less than one hundred. In all other
cases the applicant for a license may go direct to the County Treasurer.
and upon payment l::Jf the necessary license fees, procure a license, and
the only authority of law that we know of, by which such a license can
be revoked is that provided for by Section 2757, to the effect that,
"The conviction of any person for vi::Jlation of the law in
relation to gambling, or the sale of intoxicating liquors, IS a
revocation of the license to such person:'
UIJon such a conviction the commissioners would have authority to
revoke a license granted to engage in the liquor business .in cities or
towns, or outside thereof.
Nothing in the foregoing opinion should be construed as giving either
the Board lof County Commissioners or the County Treasuer authority to
grant a liquor license to engage in the.. saloon business in violation of
the provisions of Sections 8555 and 8556 of the Revised Codes of Montana,
ror the County Commissioners or C9unty Treasurer have no authority to
take an applicants money and grant him a license to engage in the liquor
business in a place where the law absolutely prohibits the carrying on of
such business, forsuch a procedure would be, in effect, a repeal of the
state law.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Clerk of the District Court, in Sixth Class Counties. Deputy
Clerk of the District Court. Sheriff, _Fees of. Fees of Sheriff.
Section 3Il9 of the Revised Codes of ~rQntana proyides that
in counties of the sixth class one deputy shall be allowed the
clerk of the district court.
Sheriff's are allowed a fee 'of twenty cents per folio for making
necessary copies_of papers, processes. or writs, where the same
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are not furnished by the party or his attorney.
Helena, Montana, February 15, 1909.
Hon. D. :\1. Kelly, County Att:Jrney, Boulder, :\iontana.
As supplemental to my opinion, directed to you under date of February 8, 1909, and in conformity with your telephone communication of
February 14, I advise you that, in my 'opinion, the County Commissioners
have the power and authority to determine the number of deputies
allowed the clerk of the district court, as well as their compensation,
as Section 3119 provides the maximum number of deputies that may be
allowed and the maximum salary only in so far, however, as it is limited
by the provisions of Section 3123.
The cases decided by the Supreme Court of this stale ·touching on
this point were all of them construing statutes passed prior to the 'Ones
now governing, but are, nevertheless, authority in the construction of the
presEnt statute.
The case of Jobb v. Meagher County, 20 Mont., 424 and the case of
Penwell v. County Commissioners, 23 Mont., 356, especially the latter
case, are in point, and determine the construction to be placed upon Section :;llfl.
JIl Pennwell c. County Commissioners, at page 357, the court uses
the following language:
"We are strengthened in this opinion by a policy pervading
the statutes which generally gives to the lY:>ard of County Comrni!;sioners power to control the number and compensation of
dEputy county officials. The legislature has selected such board
as best fitted to guard the economic interests of the county,
doubtless recognizing that, in view of the fact that the county
is to pay the deputies, a discretionary power in respect to their
number and salaries might be exercised with more impartial
regard to the public needs by boards of county commissioners,
acting within certain bounds, than could be exercised by any
other power, not excepting the legislature itself."
See also 92 Pac. 529, especially at page 53l.
You are therefore advised that, in my opinion, the County Oommissioners may refuse to allow the Clerk of th.e District Court any deputy,
if in their opinion such deputy is not required for the prompt and faithful llischarge of the duties of that office.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

(;oroner, May Accept Warrants Drawn for Special Services.
Burial of Paupers by Coroner, Paid for by County.
V\There the coroner is required by law to decently inter dead
bodies, not taken in charge by other persons, he may present
and file his claim for such sen'ices to the coullty and may receIve
warrants in payment therefor.

