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$7,500.00 for the year ending Februaly 28, 1910, and makes no appropria
tion for the same purpose for the year ending February 28, 1911. How
ever, this office has heretofore held that unexpendd appropriations do not 
lapse and are not converted back to the fund fr(}ID whicth they are appro
priated in the' general treasury of the state of Montana until the end of 
the second fiscal year, and in this case where furnishing and equipment 
have been ordered during the year ending Fbruary 28, 1910, but have 
not ,been delivered during that year, ~hat the bills rendered for such 
supplies may be transnnitted to theboaTd of examiners, and bhat the 
unused portion of the appropriation may be applied to their payment 
even though the audited bills were forwaloded to the state board of 
examiners after February 28, 1910. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Telephone Instruments, When Subject to County Licenseo 
Licenses, on Telephone Instrume~ts. 

vVhere a monthly or other periodical rent is charged a sub
scriber for purely I ()Ical conversations over a telephone instru
ment, such instrument is lia'ble for a county license notwithstand
ing the fact it may also be used in interst'ate conversations. 
Where no local rent is charged for an instrument, it is liable 
for a county tax unless the telephone compan,y can show that 
one or more bona fide inte'rstate conversations had been held 
over it eluring the year. 

Hon. A. C. Spencer, 
County Attorney, 

Red Lodge, Montana. 
Dear Sir-

Helena, Montana, March 1, 1910. 

I am in receipt of your letter of February 24, requesting an opinion 
upon the f:Jllowing proposition: 

"Under section 2773 of the revised codes of Montana and 
in accordance with the decision in the case of State vs. Rocky 
Mountain Bell Telephone Company', 27 Montana 394, how are 
phones used for 'strictly local or intra-state; business to be sep
arated from phones used for inter-state business for the purpose 
of levying and collecting this license tax?" 
The above question presents a somewhat difficult proposition. 
In the case of State v. Rocky Mountain Bell Telephone Company, 

referred to above, the supreme court merely passed upon the consti
tutionality of said sectiou 2773, and held that the phrase "doing busi
ness in this state," as used in such secti:Jn, limited the license to purely 
local or intra-state business, and that it could not be imposed upon the 
inter-state business transacted over telephone instruments. 
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However, the question as to whether an instrument which ,was so sit
uated that it could be used in inter-state business, but had never been 
so used, was subject to the tax:, or the question as to whether an instru
ment which was used purely for local business, upon a rental basis, and 
was, Dr could be, used for inter-state business upon a toll rate, was not 
considered or passed upon in such case . 

. It seems now that the telephone company is making the contention 
that any instrument which is used in one bona fide conversation during 
any year becomes an instrument 'used in inter-state business, and, there
fore, exempt from the license tax for that year. 

Such question was raised in a case tried before Judge Callaway, at 
Dillon, a couple of weeks ago, and in that case the court held that if the 
telephone company could show by its records that an instrument had 
been used in a bona fide conversation with a person in another state 
that it was exempt from the license tax for that year, but that if the 
telephone company could not show such fact from its records that the 
instrument was liable to the license tax. 

In our opinion, however, such decision is correct only in part and 
should be modified as follows: 

Where a telephone instrument is installed, and a monthly or 'Other 
periodical rent charged the subscriber for the purely local conversa
tions had over such phone, and a tal! charge is made against such sub
scriber when he talks to points beyond the jurisdiction covered by the 
rental charge, or to points without the state, then, in our opinion, the 
instrument is liable for the license tax:, based upon the local business 
paid for by the rental charge. 

Such was the conclusion reached by the supreme court of Utah, in 
the. case of City of Ogden v. Crossman, 53 Pac. 985, and this case was 
cited and quoted from with approval by our supreme court in the case 
of State v. Rocky Mountain Bell Telephone Company, supra. 

You will also notice that the Utah case was based largely upon the 
opinion of the supreme court in the case of Osborne v. State of Florida, 
164 U. S. 650, and this decision of the United State supreme court 'has 
never been modified by that court, and was distinguished but not over
ruled in the recent case of Western Union Telegraph C:ompany v. Kan
sas. decided on January 17, 1910. 

Therefore, in our opinion, all telephones which pay a rental covering 
the purely local city or intra-state business should pay this license. 

On the other hand, instruments for which a rental charge for local 
business is not made would not be subject to this license if a Single 
hona fide inter-state conversation had been 'held over it during the year. 
On the other hand, if an instrument for which no rental for local busi
ness was charged was not used at all during the year for the purpose of 
carrying on a bona fide inter-state conversation, then, in our opinion, such 
instrument would be liable to the license, in accordance with the deci
sion of J~ge Callaway. and in ail such cases the burden tOf proof is upon 
the telephone company to show that the instrument, not paying a rental 
for local business, has been actual!y used in at least one bona fide inter
state conversation during the year. 
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We understand the local authorities at Dillon are not appealing the 
case decided by Judge Callaway, but as we believe the above construction 
of the law the better rule, we would suggest that if the tel phone com
pany refuses to pay the license upon the basis herein indicated that you 
make a test case so that we can take the matter to the supreme court. 
It is possible that the facts can be agreed upon in an agreed case, pur· 
suant to sections 7254 to 7256, revised codes. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Stallions, Certificate of Registration. Statutes, Knowledge of 
Presumed. Presumptions, All Persons Presumed to Know the 
Law. 

P(ersons are entitled to the first form of certificate set out in 
section 8, of ,chapter Io..~, laws of 1909, where the stallion or jack 
is re'gistered in books that recognize five pure top crosses. If 
the stud book in which such stallion or jack is registered recog
nizes stallions or 'jacks of less t'han five pure top crosses they 
are not entitled tlO such certificate of registration. 

It is not necessary tn 'show that a person has previous knowl
edge of this law ,in order to convict him of a violation t'hereof. 

Helena, Montana, March 2. 1910. 
Mr. R. W. Clark, 

Secretary of Stallion Registation Board, 
Bozeman, Montana. 

Dear Sir-
I am in receipt of your letter of February 28, in whioh you state that 

upon receipt of our opinion given to you on February 17, regarding the 
certificate to be issued for stallions having five pure top crosses, that 
you addressed a letter to the Dnited States department of agriculture 
and was informed by such department that it did recognize books that 
registered stallions having five top crosses. 

This statement, of course, materially modifies the statement of facts 
upon which we· rendered our opinlcn of February 17, and, therefore, a 
person who :has a stallion, or jack, of five pure top crosses is entitled to 
a certificate in accordance with the first form set out in section 8, of 
~hapter 108, laws of 1909. 

You 'also request an opinion as tv whether said section 8 is intended 
to Include American Stud Books, or registry associ~tions, that recognize 
and record stallions and jacks that have less than five pure top crosses. 

In our opinion the first form of certificate can only be issued where 
the stallion or jack is registered in books that recognize five pure top 
crosses. If the stud book or registry association registers stallions and 
jacks having less than five pure top crosses, the stallion or jack registered 
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