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void as against public policy. 
See 4 eyc. pp. 19, 20, and cases cited. 
HQwever, it will be noticed there are several states that hold that 

such assignment can be made. Therefore, the question is an open 'One. 
so far as we know in this state. Under such circumstances I WQuld 
advise yQU to follow the same procedure that we follow in cases where 
the state auditor receives assignments of state 'Official's salaries which are 
attached by creditors. In all such cases we have been advising the audi
tQr not to pay the assignee or the attaching creditor. We simply bring 
an action in the name of the s-uate auditor against the assignee and the 
attaching creditor, under section 6495, revised codes, and deposit the 
mtOney with the olel'k of the court, askinlg that the several claimants f'Or 
such money be com,pelled to appear and estal:;lish th,eir respective claims 
t.D tlhe amount in' controversy. 

Until the question of the assignment 'Of nnearned salary is settled by 
a decision of our supreme court this is the 'Only safe course to pursue in 
advising the 'Officer whose duty it is to payout the money due on such 
salary. 

Yours very truly, 
ALBERT J. GALEN, 

School. Lands, Indemnity Selections on 
Selection of Indemnity on Reservations. 
Lands on Reservations. 

Attorney General. 

Reservations: Lands, 
Indemnity Selections, 

In selecting- indemnity lands.on what was formerly the Flat
hea,d Il1'dian Reseryation. the sta1te cannot s~lect timber lands, 
-as such lands ha,-e never been restored to and hecome a part 
of the public domain. 

Hon. Edwin L. Norris, 
Governor, 

Helena, Montana. 
Dear Sir:-

Helena, Montana, January 4. 1910. 

I am in receipt of your communication cf December 23, 1909, enclos
ing therewith letter addressed to you by the honorable oommissioner of 
the general land office; aIso a copy of a letter of iu'Struction, addressed 
by the honorable commissioner to the register and receiver of the United 
States land 'Office, at Kalispell, Montana: also a copy 'of the proclamation 
'Of the President of the United States, of date May 24, 1909, relative to 
the opening of the Flathead and other Indian reservations. 

The letter of the honorable commissioner of the general land office. 
addressed to yOU, and his letter of instruction addressed to the honorable 
register and receiver, gives specific direction and instructions relative 
to making indemnity selections, and the land that is subject thereto. 

There are certain propositions of law involved, deserving of con
sideration. relatiYe to the right of the state of Montana to sections 16 and 

cu1046
Text Box



OPINIONS OF THE ATTOR:-.1EY GENERAL. 273 

36, in each township within the Flathead Indian reservation, and. to 
which the state may, as a matter of law, be entitled upon the opening of 
that reservation on April 1, 1910, the right of the state to make indemnity 
selections, 'and also to what class or character of land, if any, these 
indemnity selections sha1J be limited. 

Section 10 of the Act of Congress of February 22, 1889, (25 Stat. 676). 
known as "The Enabling Act" grants to the state of Montana sections 16 
and 36 in every township within the state, and provides that the state 
shaH have the right to make indemnity selections where such lands 
have been otherwise disposed of by or under authority of congress; pro
vided sections 16 and 36 embraced in permanent reservations for national 
purpOfles shall not be subject to the grant nor to the indemnity provi
sions thereof, nor shall lands embraced in Indian reservations be subject 
to the grant or to the indemnity provisions thereof until the reservation 
;:;hall have been, 

1. Extinguished; 
2. And such land be restored to and become a part of the public 

domain. 
To restore lands to the public domain means to make them subject to 

the general laud laws of bhe United Sta.tes. Lands owned by the gOH:rn
maut and held for special purposes, or to ,be '<iispos'ed of u1l'd:er special 
laws, cannot, so long as so held, be considered as having been restored 
to the publis domain. 

"The term 'public lands' or 'public domain' are habitually 
used in the United States to designate such lands of the United 
States or of the states as are subject to sale or other disposal 
under general laws, and are not held back or reserved for any 
sp:ecial governmental or .public purposes,." 
32, Cyc., 775; 
Barker v. Harvey, 181 U. S. 481. 
The Act of Congress of April 23, 1904, (33 Stat. 302), relating to the 

opening of the Flathead Indian reservation, and the subsequent acts of 
congress supplementary thereto and amendatory thereof, (35 Stat. 781; 
35 Stat. 251; 35 Stat. 1039), provides, in section 8 of the original act: 

"That when said commission shall have completed the classi
ficat10n and appraisement of all of said lands and the same 
shal1 have been approved by the secretary of the interior, the 
land shal1 be disP,osed of under the general provisions of the of 
the fromestead, mineral, and town-site laws of the United States 
except such of said lands as shall have been classified as timber 
lands, and excepting sections 16 and 36 of each township, which 
are hereby granted to the State of Montana, for school purposes. 
And in case either of said'sections or parts thereof is lost to the 
said State of Montana by reason (If allotments thereof to any 
Indian or Indians now holding the same, or otherwise, the gov
ernor of said state, with the approval of the secretary of the 
interior, is hereby authorized, in the tract under consideration, to 
locate (lother lands not occupied, not exceeding two sections in 
anyone township, and such selections shall be made prior to the 
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opening of such lands to settlement; Provided, that the United 
States shall pay to said Indians for the lands in said sections 
sixteen and thirty-six, or the lands selected in lieu thereof, the 
sum of one dollar and twenty-five cents per acre." 
And the Act of C:J-ngress of March 3, 1909, (35 Stat. 781), 'provides, 

"'Dhat all merchantable timber on said land retu.rned and 
classified by said commission as timber lands shall be sold and 
disposed of by the secretary of the interior, for cash, under sealed 
bids or at public auction, as the secretary of the interior may de
termine, and under such regulations as he may prescribe: Pro
vided, that after the sale and removal of the timber such of said 
lands as are valuable f,or agricultural purposes shall be sold and 
disposed of by the secretary of the interior in such manner and 
under such regulations as he may prescribe." 
And this lattep act further provides: 

"That the secretary of the interic-r be, and he is hereby, auth
orized in his discretion to reserve from location, entrY, sale, or 
other appropriation all lands within said Flathead Indian reser
vation chiefly valuable for power sites or reservoir sites." 
It will be noticed that the original act of congress contains the pro

visions that the land slial! be disposed of under the general provisions 
of the homestead, mineral and townsite laws of the United States, (33 
Stat. 302), 

"except such of said lands as shall have been classified as 
timber lands, and excepting sections sixteen and thirty-six of 
each township, which are hereby granted to the state of Mon
tana for school purposes." 
The proclamation of the President, in opening this reservation, is 

no broader in its terms than is the law itself. If the statute had war
ranted it, and the proclamation of the President had provided that all 
the land within the reservation should be subject to disposal under the 
general land laws of the United States, then, with the opening of thp 
reservation on April 1, 1910, the right of the state t~» sections 16 and 36 
in each township would have attached at once. But the law of congres, 
above referred to, relating to the opening of this Indian reservation, 
makes special exception of sections 16 and 36, and also specially exr p 

lands that are classified as timber lands. And although the Indian 
reservation will be extinguished on April 1, 1910, yet the sec.:;nd condi
tion mentioned in the Enabling Act, when 

"such lands be restoreo to and become a part of the public 
domain" 

has not happened. It follows, therefore, that sections 16 and 36, and the 
lands classified as timber lands within this reservation, have not, and 
will not, become a part of the public domain, and that the state cannot 
t,hereforc claim the same nnder the provisions of the Enabling Act. The 
state's right to sections 16 and 36, and its right to indemnity selections 
are deriverl frOID and based lIpon the laws 01 congress relating to the 
opening of this Indian reservation, and are not derived from nor based upon 
the provisions of the Enabling Act. The state, therefore, having acquired 



OPINIONS OF THE ATTOR...~EY GENERAL. 275 

its rights from these acts of congress, such rights are subject to all the 
provisions and exceptions constituting a part of the laws of congress. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney Genera\. 

Transportation, Facilities for. Railroads, Proper Transporta
tion Facilities to Be Furnished by. 

Railroad companies should furnish carS in such condition 
so bhat the same may he loaded to their capacity. 'Vhen it is 
necessary to supply additional facilities the common carrier 
should bear the expense thereof. 

Helena, Montana, January 5, 1910. 
The Railroad Commission of Montana, 

Helena, Montana. 
Gentlemen: 

I am in rec~ipt of your letter of December 29, 1909, in which you 
state that several operators of coal mines in the Bear Creek Field have 
made formal complaint against the M. W. & S. R. R. Co., praying that 
order may be made requiring the company to reimburse the shippers for 
expenses incurred in installing grain doors on coal cars delivered by the 
company at the mines. 

As you snggest, under date of October 4, 1909, I advised y()U that it 
was the duty of the railway company to furnish properly equipped carR 
for the transportation of coal, and that it was within the province of 
the board to issue an order requiring the railroad company to do so. 

However, it seems that in this particular instance it would be neces
sary, before the board could make a proper order, to ascertain the exact 
amount due in each particular case, and also whether the doors were put 
in at a reasonable price, and whether they were necessary. This would 
inv·a,lve considerable investigation, and necessitate a hearing of the mat
ter on the part of the commission, before it could be sure that its order 
covered thepartiC'lllar ~rmounts involved; and as from the tenor of your 
letter I judge these claims to have been for past services performed 
by the coal operations, it would seem ,that tqe pr·oper course would be 
for them to present their claims to the railroad company and adjust thp 
same by a private settlement between the parties. 

While it is the function of ,the board, and by law made its duty. ta 
prevent discrimination by common carriers in this state, it seems tome 
that the law hardly contemplates that the commission should lend itself 
to the collection of accounts which, if just, can more eaSily be settled 
or litigated by the parties themselves. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney Genera\. 
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