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be held for the use of the beneficiaries, and such only that can 
be held to be exempt." 

249 

The statement of facts enclosed by you does not show whether there 
were any mortgages against the real estate of deceased at the time of his 
death. If there were any such mortgages they, of course, were a lien 
upon such real estate, and the heirs took such real estate subject to the 
equities of such mortgages; or, if any of such real estate was .held by the 
deceased under contract of purchase, upon· which a balance still remained 
to be paid before the title vested in him, the heirs received only the de­
ceased's equity in su·ch real estate; in other words, the real estate the 
heirs received upon the death of the deceased would by the value of the 
real estate less the mortgage, or other valid incumbrances against the 
same, or the real estate less the amount of purchase money sitIl due 
thereon. On the other hand, the personal property, and the proceeds 
received from the sale of personal property after paying all the debts 
and expenses of administration, other than the liens against the real 
estate, or purchase money due on contracts for real estate, would be sub­
ject to the inheritance tax, provided such balance was $7,500.00 01' more. 
And as was held in said case of In re Sutton's Estate the executrix would 
have no authority to use the proceeds received from the sale of the 
personal property to pay the mortgage for the purpose of reducing the 
amount of persorial property distributed to the heirs. In other words, 
the balance of the personal property, after paying all debts and expenses, 
other than liens upon real estate and purchase money due on contracts 
of purchase is received as personal property for the beneficial interests 
of s\lch heirs, and If such balance was $7,500.00 or more it would ile 
liable to the inheritance tax, notwithstanding the fact that the execu­
trix saw fit in the administration of the estate to use the proceeds from 
such personal property to payoff the mortgages, or to pay up the balance 
of the purchase price on the contracts. The executrix would have the 
right to so use the money, but at the same time she would be liable 
for the inheritance tax due on such personal property. 

Of course, we cannot tell from the facts submitted whether any such 
condition of affairs exists, and simply make the above suggestions for 
your guidance in the event that you find that the proceeds from the per­
sonal property were, in fact. used to payoff mortgages, if any, against 
the real estate, or to pay up the balance of the purchase price on con­
tracts for the purchase of real estate. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Coal Mine Inspector, Appointment and Term of Oifice of. 
Office, Term of for Coal Mine Inspector, Office, Fixing Term of 
in Appointment. Office, Vacancy in by Operation of Law. 

Section 1679, providing for the appointment of a coal mine 
inspector, fixes his term, amI does not provide that he shall 
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hold until his successor is elected and qualified. Therefore, at 
the expiration of his term there is a vacancy by operation of 
law. In appointing his Sllccessor, he mllst be appointed for the 
·balance of the next four year term, as the appointment power 
has no authority to appoint him for a shorter period. 

Hon. EdwiTh L. Norris, 
Governor, 

Helena, Montana. 
Dear Sir: 

Helena, Montana, December 9, 1909. 

I am in receipt of your communicaiton of December 8, requesting an 
opinion upon the following propositions: 

1. "Does the term of office of the state coal mine inspector, 
appointed under the provisions of the Act of 1901, extend beyond 
that for which he was appointed?" 

"2. In appointing a state ooal mine inspector, have I the 
authority to fix the term of office of the appointee for a period 
less than that provided for by statute?" 
Section 1679 provides for the appointment of a state coal mine 

inspector by the governor, and fixes his term, and further provides that 
he shall hold the office for a term of four years from the date of his 
appointment, unless otherwise removed by the governor. 

As this law does not also provide that he shall hold until his suc· 
cessor is elected and qualified, it follows that there is a vacancy, by 
operation of law, at the expiration of the four years from the date of his 
appointment. 

See the case of State, ex reI. Jones v. Foster, decided by the supreme 
court of Montana on November 8, 1909, and not yet reported. 
(104 Pac. 860.) 

However, until such time as the g-overnor sees fit to make an appoint­
ment to fill such vacancy, the officer whose term has expired continues 
to discharge the .duties of his office, as provided in section 355, revised 
\!odes. But said section 355 does not prohibit the governor from making 
an appointment to fill such vacancy at any time after the vacancy -occurs. 

See State, ex reI. Jones v. Foster. 
Section 5, of chapter 64, laws of 1909, provides for the filling of 

vacancies in the office of coal mine inspector, and said section expressly 
states that: 

"The governor shall fill the same, by appointment, for the 
unexpired term." 
The nnexpired term of the office of coal mine inspector would be the 

balance of the four years, which began to run at the expiration of the 
termination of the last four year term. 

In the face of this provision of the statute, it would seem that there 
is no authority to app()int a person to said office for a shorter period than 
the unexpired term. 

See 29.Cyc. p. 1397, where the law is stated as follows: 
"A term fixed by statute may be changed only by statute. 
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An incorrect statement as to the term in a bill, or commission of 
appointment, or an official bond, will not change tbe term from 
that which has been prescribed by statute with reference to the 
offi-ce." 
People v. Case, 19 N. Y. Supp. 625; 
State .v. Chapin, 11 N. E. (Ind.) 317. 
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You are therefore advised that, in our opinion, there is now a vacancy 
in the office of state coal mine inspector, which you have authority to 
fill at any time, and that the person appOinted to fill such vacancy will 
hold for the unexpired term, beginning on the date such vacancy occured. 

Very tnlly yours, 
ALBERT J. GALEN, 

Attorney General. 

Fees, of Clerk of Court. Municipal Corporations, Filing Fees 
of. Fees, Not to Be Paid by Municipal Corporations. 

A city or cou.nty, or any officer acting in behalf thereof, should 
not be charged fees for filing pleadings in the office of the clerk 
of the district court. 

Board of County CO'IDlmission8rs, 
Lewis and Clal'k County, 

Helena, Montana. 
Gentlemen:-

Helena, Montana, December 9, 1909. 

I arm iru receipt of your lett.er of December 8, making inquiry as to 
whether O1r not bhe city of HelooH slhouJd pay fees for re-cordinJg 'instru­
meruts filed by it. 

An aas'wer to' this question resolves itself into an inte~pr€tation and 
applic'ation of section 3145, revised codes, which ,provides that no fees 
mrust 'be charged the state, or auy -county, or any -sttbdivis'ion thereof, 
Dr any pub'lic offi'ceT actinlg therefor, aJlld uhat all suoh s·ervices must 
be ,performed without the lpayment of fees. 

The only ques.tion involved in tihis query, is whether or not 'a munic­
ipal cDrporation-bhat is, a city or town-is a subdivision of the state. 

In my opinion this query must be answered in the affirmative. 
Sectoin 40, revised ,codes, t'reats Df the different political divisions 

of the state, anld enumerates counties, !'enatorial and representative dis­
tricts, congre3Sional distriot and jm:J.'icial districts. 

Under the provisions of section 40, above referred to, the state is 
divided into couruties, as declared in Part IV, of -the s,ame code, whi-ch 
begins at section 2781, and the term "county" is defined by that section 
as ,being "the largest political division of lohe ·stat.e having oorporate 
POW€'l'." 

Part IV., Df the revised codes, treats, in title J., the subject "counties;" 
in title II.. "the government of counties;" !Il title ITT., "the government 
of cities:' 
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