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of Carey lands should be used for paying not only the current expenses
of the board and of the state engineer's office, but they should also be
used paying his per diem for the time he actually devotes to board matters, as it is apparently the intention of the legislature that the funds
received from these Carey lands should be used to pay all expenses,
whether in' the form of salary or not, connected with the management
and sale of such lands.
Section 2246, revised codes, fixes the engineer's salary at $2,500.00
per annum, and the general appropriation bill fo·r the years 1909 and ·1910
has appropriated that amount of the general fund to pay his salary. Therefore, the state engineer's per diem. would be based upon a salary of
$2,500.00 per year, and his salary from the general fund would be reduced
to an amount equivalent to the number of days that he devoted to
Board matters, for which he was paid out of the Carey Act fund.
You are further advised that reimbursements made under subdivision
2 of said section should go to the credit of the generalJund of the state
and not to the state engineer's expense fund, while the reimburs'ement
provided for in subdivision 3 is placed to the credit of the state engineer's
expense fund, to be used for a specific purpose as mentioned in section
2244, revised oodes.
Yours very truly,
ALBEiRT J. GAliIDN,
Attorney General.

State Lands, Sale' of at Appraised Value.
Appraisement, of
State Lands, Sale Upon.
A quarter section of land may be sold for the total appraised
value of su.ch quarter section, where it is ten dollars or more peiacre, notwithstanding the fact that certain 40'S of said quarter
section were appraised at -a higher value than the price per acre
received for t<he entire quarter section.
Helena, Montana, November 18, 1909.
State Board of Land Commissioners,
Helena, Montana.
Gentlell:Il'en:
I am in receipt of a letter from the register of state lands, requesting
an opinion upon the following proposition:
"The state board of land oommissioners require each forty
(40) acre subdivision to be appraised separately. It frequently
happens that one or more subdivisions in a quarter section are
appraised at less than ten and others at more than ten dollars per
acre.
Question: Where a quarter thus appraised, e. g. one forty
at $7.00, one forty at $9.00 and two forties at $12.00, has been
applied for and is offered at auction, must the register insist on
$10.00 per acre for both the inferior tracts, and $12.00 per acre
for the forty thus appraised, or can he lawfully accept $10.00

OPINIONS OF THE ATTORNEY GENERAL.

235

per acre for the entire quarter section, which would equal in
total the appraised value of this 160 acres in its entirety and
also the minimum price of $10.00 per acre?"
Section 37, of chapter 147, laws of 1909, provides the method for selling state lands. This section provides that each quarter section shaH be
offered for sale separately, and that smaller lots than 160 acres may be
sold only when it is impossible to seIl a quarter section, or when a larger
price may be obtained thereby. If the board offers a quarter section for
sale, and the bid submitted is $10.00 or more per acre for the entire tract,
and is also not less than the appraised value for the entire tract, in our
opinion, the bid can be legally accepted and the land sold for such price,
for in such case each acre is bringing at least $10.00 an acre, and the
total price for the 160 acres is not less than the total appraised value
for said 160 acres. On the other hand, if the board desires to seH a
smaller lot than a quarter section, for instance, a 40 acre tract, which was
separately appraised at less than $10 per acre, it would have to get at
least $10.00 an acre for such separate 40 acres, as any appraisement at
less than $10.00 an acre would not repeal the law and the provisions of the
Enabling Act that all state lands must be sold at not less than $10.00 per
acre. The separate appraisement of each 40 acres is for the purpose
of informing the board of the present actual value of each 40 acre tract.
But the law fixes the unit for selling at a quarter section. Therefore, if
the price received fur a quarter section is $10.00 or more per acre for each
acre, and is not less than the total appraised value of said quarter section, where such total appraised value for the entire quarter section is
more than $10.00 an acre, the board clearly has the right to sell it at such
price, notwithstanding the fact that certain 40's of such quarter section
were appraised at less than $10.00 and others at more than $10.00 per
acre.
Yours very truly,
ALBERT J. GAlJEN,
Attorney General.

Taxation, of Mortgages, Situs of.
Mortgages, Situs for Taxation_
A mOl1:gage upon real estate is assessed as personal property,
and the domicile of the owner of the mortgage is the situs for the
taxation thereof.
Helena, Montana, November 22, 1909.
Hon. W. H. Trippet,
County. Attorney,
Anaconda, Montana.
Dear Sir:
I am in receipt of your letter of November 15, wherein you submit
for my official opinion the question as to where a mortgage on real estate
should be assessed.
In answer to your query it is necessary, in the first place, to determine the character of the estate assessed.

