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in civil cases. They include the per diem and mileage of witnesses, the
costs of the sJleriff provided for by statute, and other items which could
have no application to criminal proceedings.
The general rule seems to be that in the absence of express statute
that the per diem and mileage of jurors is not a proper item of costs.
This is based upon the theory that in criminal cases the defendant is entitled to a jury trial, and under that guarantee it would be unfair· to make
him pay therefor.
The supreme court of Michigan, 25 N. W. page 320, holds this view.
This seems to be the general rule, as laid down in eyc., Vol. XI., page 279.
You are, therefore, advised that the only costs which should be deducted are the mileage and per diem of witnesses and the costs incurred
by the sheriff.
Yours very truly,
ALBElRT J. GALEN,
Attorney General.

Fees of Clerk of Court for Filing Transcript in Justice Court.
Fees, Clerk of Court, for Issuing Execution.
Execution, Fees
for Issuing. Clerk of Court, for Petition for Adoption of Child.
Child, Adoption of, Fees for. Clerk of Court, Fees of for Issuing
Execution.
Clerk of Court, Fees for Filing Petition for Adoption of Children.·
\i\Ttbere a transcript from a j tlstice court is filed in the district
court, an·d execution issued t'J1iereon, the total fee is $2.50, whether
the execution is issued at the time of filing or thereafter.
There is no fee provided by law that can be charged for filing
a petition for the adoption of a child.
Helena, Montana, November 16, 1909.
Hon. H. H. Pigott,
State Examiner,
Helena, Montana.
Dear Sir:
I am in receipt of your communications, requesting an opinion upon
the following propositions:
•
1. What is the fee for filing and docketing in the district
court a transcript of judgment from a justice court, and issuing
execution thereon, and if the execution is not demanded at the
time the transcript is docketed should any additional fees be
charged for the issuance of such execution thereafter?
2. What fee, if any, must the clerk of the district court
charge for filing a petition for the adoption of a child?
Section 3169, revised codes, fixing the fees for clerk of the district
court provides, among other things, that the clerk of the court shall
charge $2.50 "for filing and docketing transcript of judgment and issuing
execution thereon." This clearly provides that the $2.50 shall include
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the issuance of execution, if the man demands the writ of execution at
the time of filing the transcript of judgment.
The next clause of said section provides that the clerk shall charge
$1.00 for issuing execution, and all services connected therewith. This
latter clause cannot be construed to apply to an execution issued upon the
filing and docketing of a transcript from the justice court, as the preceding clause expressly states that the $2.50 includes the fee for issuing
such execution. Therefore, the latter clause relates only to executions
on judgments rendered in the district court in the first instance, and, in
our opinion, it makes no difference whether the person filing and docketing a transcript of judgment from the justice court has his execution
issued immediately or at some later period, for if he is entitled to have
it issued immediately without the payment of any fee, as the statute
clearly says he is, then it necessarily follows that he would be entitled
to the issuance of such writ at any time thereafter without the payment
of an additional fee.
In answer to your second question, you are advised that we find no
.
statute specifically authoriizng the clerk of the district court to charge.
any fee for filing petitions for the adoption of children. None of the services for which fees are provided, under sections 3169 and 3170, revised
codes, are similar to those relating to the adoption of a child, and it is
clearly to the interest and welfare of the state that homeless children
should be adopted, it would appear that the legislature had intentionally
omitted to impose any burden in the way of fees upon any citizen who
was willing to legally adopt children, thereby giving them a home
You are therefore advised that, in our opinion, the clerk of the court
should charge no fee for filing petitions for the adoption of children.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

Notarial Seal, Requirements in_
tion of the Name of.

Montana, Proper Designa-

Under the proyisions of chapter 103, session laws of I 909, the
word "Montana" appearing in the sea! of a ;\otary I .blic is a
sufficient designation of the name of the "State of Montana."
Helena, Montana, N~vember 16, 1909.
Hon. D. M. Kelly,
County Attorney,
Boulder, Montana.
I am in receipt of your letter of November 15, together with the
impression of the notarial seal of M. H. Parl,er.
This seal seems to be in full compliance with the provisions of chapter 103, session laws of 1909.
Section 320, subdivision 5, makes it the duty of a notary public:
"To provide and keep an official seal, upon which must be
engraved the name of the state of Montana, and the words "notar-

