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and if the names of both parents are not contained in such report it is
nut compiled "as provided by law," and it appears that in such event
either the penalty imposed by said section 846, as amended, against the
school district or the penalty imposed by said section 838 against the
county superintendent of schools might be imposed.
The foregoing is undoubtedly the only construction that can be given
to said sections. However, we understand that in the past the enforce·
ment of this law was somewhat lax, and as the penalty imposed by said
section 846, for a violation thereof, is very severe against the school dis·
trict, it is doubtIul whether the same should be invoked where there is
any evidence to show that the clerk did not wilfully and knowingly refuse
to comply with the law at the time of making the annual census in Sept~mber.
The time is past for the taking of the census for this year,
and in many instances it would work considerable hardship to make out
a new census. By another year proper instructions in conformity with
this opinion could be furnished to all county superintendents, and then
there would be no excuse or justification for them failing to make proper
reports, and the penalties provided by law could then be enforced with
justice and equity.
YOurs very truly,
ALBERT J. GALJ!)N,
Attorney General.

Costs, Deductions from Fines in Criminal Cases.
Criminal
Cases, Deduction of Costs from Fine in. Fines and Forfeitures,
Deductions of Costs From. Jury, Mileage and Per Diem of not
Properly Costs.
In criminal cases where a fine is imposed, mileage and per
. (~iem of witnesses and sheriffs costs should be deducted by the
clerk of the court, and fhe balance paid to the County Treasurer.
The costs, mileage and per diem of juors in criminal
cases is not part of the costs to be deducted.
Helena, Montana, November 11, 1909.
Hon. H. S. Hepner.
County Attorney,
Helena, Montana.
Dear Sir:
I am in receipt of your letter of November 10, wherein you ask my
opinion as to what costs the clerk 'Of the district court ·should deduct from
a fine imposed in a criminal case.
Section 9715 provides that all fines and forfeitures collected in any
court, except police courts, must be applied to the payment of the costs
of the case in which the fine is imposed or the forfeiture incurred; and
after such payment the residue shall be paid to the C'Ounty treasurer.
Nowhere In the statute do we find an enumeration of what constitutes
costs in criminal cases.
Section 7169, however, enumerates what properly constitutes costs
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in civil cases. They include the per diem and mileage of witnesses, the
costs of the sJleriff provided for by statute, and other items which could
have no application to criminal proceedings.
The general rule seems to be that in the absence of express statute
that the per diem and mileage of jurors is not a proper item of costs.
This is based upon the theory that in criminal cases the defendant is entitled to a jury trial, and under that guarantee it would be unfair· to make
him pay therefor.
The supreme court of Michigan, 25 N. W. page 320, holds this view.
This seems to be the general rule, as laid down in eyc., Vol. XI., page 279.
You are, therefore, advised that the only costs which should be deducted are the mileage and per diem of witnesses and the costs incurred
by the sheriff.
Yours very truly,
ALBElRT J. GALEN,
Attorney General.

Fees of Clerk of Court for Filing Transcript in Justice Court.
Fees, Clerk of Court, for Issuing Execution.
Execution, Fees
for Issuing. Clerk of Court, for Petition for Adoption of Child.
Child, Adoption of, Fees for. Clerk of Court, Fees of for Issuing
Execution.
Clerk of Court, Fees for Filing Petition for Adoption of Children.·
\i\Ttbere a transcript from a j tlstice court is filed in the district
court, an·d execution issued t'J1iereon, the total fee is $2.50, whether
the execution is issued at the time of filing or thereafter.
There is no fee provided by law that can be charged for filing
a petition for the adoption of a child.
Helena, Montana, November 16, 1909.
Hon. H. H. Pigott,
State Examiner,
Helena, Montana.
Dear Sir:
I am in receipt of your communications, requesting an opinion upon
the following propositions:
•
1. What is the fee for filing and docketing in the district
court a transcript of judgment from a justice court, and issuing
execution thereon, and if the execution is not demanded at the
time the transcript is docketed should any additional fees be
charged for the issuance of such execution thereafter?
2. What fee, if any, must the clerk of the district court
charge for filing a petition for the adoption of a child?
Section 3169, revised codes, fixing the fees for clerk of the district
court provides, among other things, that the clerk of the court shall
charge $2.50 "for filing and docketing transcript of judgment and issuing
execution thereon." This clearly provides that the $2.50 shall include

