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OPINIONS OF THE ATTORNEY GENERAL.

crooting your commission ap.ply to the tramsportation of )}roperty between point'S< in this state, and the term transportation, as defiLed
by that section, includes all instrumentalities of shipment or carriage and
to the receiving, switching, delivering, storage and handling of plOperty.
I would say that it is, therefore, within your 'province to issue an
order that where cars are requested fOIl' the purpose of :oajing coa,l, that
iJh€'Se cars be equipped with 'grain doors, if that is necessary in (Jrder to
load these cars to the m!aximum capacity.
It seems that this is an expense wMch slhould ;properly be ,borne by
the IiailroaJd company, under their obHgation to slbpply lYCOperly equipped
f8Jcilities for transvortation.
A'S' heretofore advised by this department, general orders made by
yowr OOIll!Illi.ssiollJ sihouJ.d be made only after notIce to the raill'0':l;.l companies and a hearing ·had u!pon the subject. However, the matter suhmitted herein seems to be so plain that I believe an ord'er to the raHTIOaid companies to this 'effect w(mld 'be JiOIl,lowed without queation as to
procedure.
Very truly yours,
kLBERT J. GALEN,
Attorney General.

State Lands, Selection of.
Grant of Lands, Right of State to
in Forest Reservation.
Forest Reservation, State Lands in.
The sta'te may waive its right to. sections 16 and 36 in national
forest reservations, and may make lieu selections of lands elsewhere in exchange for such sections.
Helena, Montana, October 6, 1909.
Hon. F. H. Ray,
Register, state Lann Office,
Helena, Montana.
Dear Sir:
I am in receipt of your favor of the 4th inst. asking, on behalf of
the board of landcolll!IIlissioners, my advice as to wJ:Jat fllll'~her gteps,
if any, should be taken by the Sta;te with reference to the State's rights
to land's winhin National Forest Reservations.
Having fully reviewed and considered boLh opinions of the secretary
of the interior, lIiPOTh the subject addressed to me, the one bearing date
September 29, and the other September 30, 1909, I am of the opinion that
the 'SItate is bhe beneficiary on acoount of tlH~iSe deoisions, and that the
land department should now proceed to make lieu selections, releasJng all
und.esirable scllrool lands embraced with National Forest Reservations,
and take in plruce and stead thereof good agricultural or other lands now
constituting 'vart of the public domain. While I am of opinion that perchance we might be able to maintain our rights under'the Ena.bling Act,
and have the Act of 1891 set aSi(\e as unconstitutional, still the Act of
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1891 is of greatest benefit to' the state in the final analysis, and so long

as the state does not raise any question as to its constitutionality no ene
else can or will. "Under a strict interpretation of the Enabling Act we
would be held to take the identical lands named in the grant nMIlely,
sections 16 and 36, wheresoever situated, and this would force us to take
rocky peaks or mountain tops, wiilhoot any right whatsoever to make an
exch'ange; therefore, it seems to me that the wiser course to be pursued
at this time is to adopt this decision of the Secretary of the Interior as
final, and accoroingly, 'proceed to make lieu selections of good lands in
excihange for snch 'poor tralcts as tlhe ,~trute may have located witihin forest
reservations.
Very truly yours,
ALBERT J. GALEN,
Attorney Ge'Jel'al.

Flathead Indian Reservation, State Lands on.
Reservations,
Selections of State Lands on.
The state of Montana has the rig1ht to select indemnity lands
on the Flathead Indian Reservation for all school land's lost to
itby reason of allotments or otherwise.
Such selections shoul'd
be made prior to any entry of lands by those drawing successful
llumJbers.
H,eIena, Montana, October 6, 1909.
State Boa~d of Land C?mmissioners,
Helena, Montana.
Gentlemen:
I am in recetpt of your communication, requesting an opmion as to
tlhe strute's rig'ht to l'ands situated on the Flathead Indian It'?:l(''n·ation,
and especially with refel~nce to the selection of lierl ,jan'ls in s·.l.irl r0",er,"aLion for school lrunds which have ,been lost to the st,),te by virtue of
allotments or othel'W'ise.
Section 8 of ilhe Aet of Congres'S of A,pril ::!3, 190·1, \33 U, S. l::1ta.ts.,
p 303), read,s as follows:
"Sec. 8. Th1at wihen said ,eommi'lsion ~hall have cO>TJ.!llleted
the classification ,amid appraisement of all of saill lands and Ihe
same shall have been 'approved by the Secretary of tho} Int<?Tioi".
the land shaJl ,be disposed of undler tlhe general proVision,; of the
hom~tead, mineraJ, and town-sUe la,ws of the Unite,[ States,
except such of said land;;; a,s s~lalJ have heen classifiel as timber
landiS, and excepting 'sections sixteen and thirty six of cach townSlhip, which are hereby granted to the State of Montana for
school purposes, And in case eiVher od' said lS'ectiO'Ils or parts
thereof is lost to the said State of Montana by reason of allotments thereof to any Indian or Indians now 'holding the same, or
otherWise, nhe gvvernor of s'aid state, with the approval of Secre·
tary of the Interior, is hereby authorized, in the tract under con-

