
132 OPINIONS OF THE ATTORNEY GENERAL. 

for the current year, hence they cannot be considered at the 
present time, nor at any time prior to their actual levy." 
Opinions Attorney General 1906-08, p. 173. 
But where the tax has been actually levied the amount of the tax: 

roll becomes revenue for the current year and may be drawn against 
and used for the same purpose that it could be used were the taxes 
actually paid in. 

Opinion Attorney General 1905-06, p. 218. 
Taxes for the present year cannot be levied prior to the second Mon

day in August. 
Section 2598. 
Hence, the board of county commissioners cannot legally make any 

transfer of money from the general fund of the county to the county 
higlh s'ClhotJl fund, nor Gan the trillstees of the ,county high 'sl'2'h{l()1 legally 
dralw any warf'al!llts to be :paid out of the next levy of taxes. Howaver the 
law does not specify any particular time at which the high school trus
tees shall make their certificate of estimate of taxes to be raised for the 
high school to the county board, (section 925, revised codes.), except 
that such estimate must be made in time to give the county board the 
opportunity to act thereon on the second Monday of August of each year, 
and if the high school trustees were to meet now and make their estimate 
and the county commissioners would agree to make such levy (if such 
board has any discretion to refuse to make such levy under said section 
925), the trustees might proceed with their repairs and when the levy is 
made on the second Monday in August they could then draw their war
rants against the fund. 

This will obviate any necessity of any transfer of funds and will 
occasion but little delay. 

This latter is a mere suggestion, for the trustees can make no legal 
contract prior to the time the tax levy is actuaIly made by the board of 
county commissioners. 

Very truly your's, 
ALBERT J. GALEN. 

Attorney General. 

Appeal From Decision Cancelling State Selection, Not Advis
able. State Lands, Appeal Not Advisable From Decision Can
celling Certain Selections. 

\iVhere the state has filed selection lists in violation of rules 
adopted by the Commissioner of the General Land Office, an 
appeal from the decision holding such selections for cancellation 
would be ineffectual. 

State Board of Land Commissioners, 
Helena, Montana. 

Gentlemen: 

Helena, Montana, June 9, 1909. 

I herewith return the opinions and correspondence of the United States 
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Land Office, relating to the state's selection lists N~s. 150, 151 and 152, 
holding said lists for cancellation because allowed by the local office 
before the general land office had accepted the relinquIshment and can
celled list No. 53. 

The above papers were transmitted to this office for the pprpose of 
considering the advisability IOf appealing from the decision of the act
ing commissioner of the general land office, rendered on June 22, 1908, 
ordering the cancellation of such selection. 

It appears that the state, pursuant to a decision of the assistant com
missioner rendered on December 21, 1907, filed a relinquishment of certain 
lands on February 5, 1908, and two days thereafter the state filed in the 
local land office new selection lists embracing the land relinquished on 
}<'e!)ruary 5. It furtb'er o.ppears that t'he 'relinqu.isbment tiled by the !'tate 
on February 5 was not accepted by the commissioner of the general land 
office until February 28. 

Rules 13 and 14 of the regulations governing the state selections, 
which were prepared by Mr. R. A. Ballinger, commissioner of the gen
eral land office, and approved by secretary of the interior, Garfield, on 
April 25, 1907, read as follows: 

"13. No application will be allowed for lands covered by an 
existing selection or entry, nor will any right be recognized as 
initiated by the tender of any such application. 

No amendllllenlt wiH be allowed of any indemnity school laud 
selection by the substitution of new base, in whole or in part, 
in place of that originally tendered, defective from any cause." 

"1.4. The local officers will not enter on their records the 
relinquios'hment of any stllJte selection, until directed' to do so by 
the General Land Office. All relinquishments of state selections 
will be forwarded to the General Land Office, through the local 
office, and if accepted, the local officers will be directed to can
cel the selections on their records. The cancellation will become 
effective as of the date of receipt of order of cancellation by the 
local offi'ce, after which, and not before, the land if not reserved 
will be subject to disposition under the general land laws." 
The filing of the new selection lists by the state on February 7 was 

in direct violation of the foregoing ruJes, as such land was not relin
quished and open to selection at the time the state filed such lists. In 
view of the fact th,at the above rules were prepared by commissioner 
Ballinger, who is now secretary of the interior, it does not appear to us 
advisable to appeal from the decision of the present commissioner to the 
secretary of the interior, as it is altogether improbable that Mr'. Ballinger 
would set aside the rules tberetofore adopted by him when commissioner 
in order to sustain such appeal. Therefore, in our opinion, no appeal 
should be taken in this case, ?nd the state should file a new selection list 
in lieu of the list orde,ed cancelled. 

Very truly yours, 
ALBERT J, GALEN, 

Attorney General. 




