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Said subdivision 6 being therefore a limitation upon the powers of
school boards, it nec63sarily follo,,-s that they have no authority to Guild
or remove school houses without first submitting. such questin to a vote
of the district; and, in our opinion, the fact that they already have a
building and simply desire to build an additional building or an adjoining room would not relieve them from obligation of following the provisions of said subdivision. While the rphrase "to furnish adrlitional
school facilities" may be broad enough to authorize the trustees to use
money raised pursuant to a ten mill levy, made in accordance with said
section 995, f.or the purpose of building additional school rooms, it is
apparent that before the trustees would have the authority to use such
money they must be so authorized by the voters of the district, under
said subdivision 6 of section 875.
This construction of said statute is further supported by the provisions
of Section 898, revised codes, which provides that:
"The surplus in the general school fund to the credit of said
district, after providing for the expenses of not less than eight
months school; may on a vote of the qualified electors of said district, be used for the purpose of building and improvement."
Here it will again be noticed that before the trustees have a right
to use school money for the purpose :of building they must get authority
by a vote of the qualified electors of the district. Therefore, in our
opinion, 'a board of school trustees hals no antJhority t~ eret~t a nGW building to replace an old one, or to erect additions to an existing building,
wibhoout first procming a1.l'bhority so to do from Dhe voters of the district.
Very truly yours,
ALBERT J. GALEN.
Attorney General.

Fees, for Filing Petition for Letters of Administration. Clerk
of Court, Fees for Filing Petition of Letters of Administration.
The Clerk of theCourt should charge the fees required by Section 3170, Revised Codes, except such fees as were provided for
filing inventories, which latter fees were declared void by the
Supreme Court.
Helena. Mont., June 7, 1909.
Hon. J. T. Vaughan,
County Attorney,
Big Timber, Montana.
Dear Sir:
I am in receipt of your letter of June 3, in which you request an
opinion UIXlll the following questions:
"Does Section 3170 of the Revised Codes, as declared void
by our Supreme Court in Hauser et al. v. Miller, 37 Mont., 22,
authorize the Clerk of the District Court to collect a fee of five
(Iollars at the time of filing petition f:lr letters testamentary, or
administration or guardianship. from the petitioner? Can the

130

OPINIONS OF THE ATTORNEY GENERAL.

clerk of the district court refuse to file the petition until such fee
is paid?
The opinion referred to in the above qu~stion applies only to that
part of said section :n70 rel'ating to the fees for filing the inventories
and does not ap:p.iy to the fee for filing the petition for !ptlers, nor to any
of the fees provided for in the last five paragraphs of such section,
beginning with the fee for admitting a will to probate. In such case
the executors paid the five dollar fee f,Jr filing the petition for letters
of administration but refused to pay the fees required by said section at
the time of filing the inventory, and it was only these latter fees that
were contested in such action, the legality of the other fees of sucll
section not being questioned. Your attention is called to the last sentence of the opinion, which reads as follows:
"What is here said has no application to the other provisions'
of the statute siulce thei'r validity is not called in question:'
Again on page 24 of said opinion the court said:
"We do not question the soundness of the proposition that
the legislature has the power to require reasonable fees to be
paid by the citizen for special services rendered to him from
time to time by the different public officers. according to a. fixed
slchedule, such fees being intended to make up the compensation
of offi.cers."
You are there~ore advised that the clerk should charge five dollars
at the time of filing the petition for letters testamentary, administration
.or guardianship.
In answer to your second question, you are advised that the clerk
of the court may refuse to file the petition until the fee provided by law
is paid, as section 3144, revised codes, expressly provides that the officers
mentioned in such chapter must not in any case perform any official
service unless the fees pres'!ribed for such service are paid in advance.
Very truly yours,
ALBERT J. GALEN.
Attorney General.

County High School, Funds of. Funds, Transfer of County.
County Commissioners, Power to Transfer Funds. Trustees,
Cannot Contract Beyond Available Funds.

The Board of County Commissioners have no authority to
transfer money from any fund of the county to the high school
fund of the county. anel the Board of Trustees of a county high
school cannot borrow money or assume any obligation in excess
of the funds on hand, or to be raised by taxes already levied.

