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selling agent to charge any person more or less 1\0'1' transportation than 
. the fare charged to passengers generally. However, the act creating and 
€stabJishing a board of railroad commissioners for the State of Mon
tana repeals Section 4337, of the Revised Codes, at ,least by implica· 
tion. 

You will notice that Section 4385, Revised Codes, beIng a part of the 
act above referred to, provides that no railroad subject to the provisions 
{)f the act shall directly or indirectly "demand or receive from any per
son, firm or corporation a ,greater or less compensation for any service 
rendered, or to be rendered, in the transportation of property subject 
to the provisions of this act than that fixed by the said Board of Railroad 
Commissioners for such service," Section 4386 of the same chap
ter, provides that if any railroad subject to the act, or its agents or 
officers, shaH collect, charge, demand or receive from any person, com
pany, firm lOr corporation a greater rate, charge or compensation than 
that fixed and establ~shed by the said Board of Railroad Commissioners 
for the transportation of freight or passengers or cars, shall be guilty 
of a mIsdemeanor.· 

Therefore, as I read the two sections, they serve to repeal Section 
8337, Revised Codes, and Section 4385, which relates only to the carriage 
of freight, makes the charging of a greater or less rate than the railroad 
commission's tariff a crime and fixes the penalty to be imposed upon the 
common carrier. Section 4386, however, which deals with the transpor
tation of passengers as well as property, places only one inhibition upon 
a common carrier; that .is, that the company shall not "coIlect, charge, 
demand or receive • * • * a greater rate." 

YIOU are therefore advised that under the provisions of Section 4386 
the railroad companies of this state may ·issue transportation to clergy
men and subjects of public charity at a lower rate than that caHed for 
by the tariff filed with, and accepted by, your commission, and this may 
be done without filing with you a tariff covering this particular class of 
passengers. 

Very truly yours, 
ALBERT J. GALEN. 

Attorney General. 

Deputy Assessor, Salary in Fifth Class County; Salary, of' 
Deputy Assessor in Fifth Class County. Assessor, Salary of 
Deputy in Fifth Class County. 

Chapter 85, Session Laws of I 909, does not provide for addi
tional s~lary to be paid Deputy Assessors in counties of the fifth 
dass. County Commissioners are not authorized to pay Deputy 
AssesS'ors in counties of the fifth class any salary exceeding 
$IOO.OO· per month. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL. 

Helena, Montana, ~Iay 4, 1909. 
Boal'd of County Commissioners, Anaconda, Montana. 
Gentlemen: 
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I am in receipt of your letter of April 30, asking me to construe the 
recent law passed by the last legislative assembly pertaining to the 
salary of deputies in counties of the fifth class. 

I have heretofore, in three opinions, interpreted this law. One of 
these opinions, dated March 23, 1909, is addressed to the County 
Attorney of your county; another to Honorable O. D. Gray, County 
Attorney of Teton County, and the third to the Board of County Commis
sioners of Flathead County. 

I am enclosing you the first two opinions, and am not able at this 
time to send y;ou a copy of the third, for the reason that all the available 
copies have been sent out at the request of officers entitled to receive 
opinions from this office. I will have some additional copies of this last 
opinion made, and'when they are ready I will forward one to you. This 
last opinion goes thoroughly into every phase of the statute in question, 
but I believe that the two opinions which -I forward to you oontain the 
information asked fer :in your letter. 

You state in your letter that the assessor of y'our county is allowed 
a deputy, and ask if the commissioners can allow him a salary of $125.00 
per month, if they so desire. 

Chapter 85, Laws of 1909, makes no mention of deputy assessors in 
counties of the fifth class. The salary is, therefore, governed by Sec
tion 3128, Revised Codes, which provides that Deputy Assessors shall 
not receive . more than. $100.00 per month.. Section 3123, Revised Codes, 
provides that the County Commissioners may employ additional deputies 
whenever in their judgment such greater number of deputies is needed. 
But this sectio"n 'also places a limitation upon the County Oammissioners, 
which prohibits them from paying a salary in excess of that fixed by law, 
which in the case of deputy assessors is fixed by Section 3128 at $100.00 
per month. 

You are advised therefore, that the commissioners have no authority 
to pay, a deputy assessor a greater salary than $100.00 per month. 

Very truly yours, 
ALBERT J. GALEN. 

Attorney General. 

Clerk of the District Court, Appointment When Tie Vote_ 
Elections, Tie Vote for Clerk of the District Court. County 
Commissioners, Appointment of Clerk of the District Court on 
Tie Vote. 

'\Then there is a tie vote for candidates for the office of Clerk 
of the District Court. the County Cotilmissioners must appoint 
some eligible person to the office. as the Clerk of the District 
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