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most of them taxpayers, of the county, and the policy of tire law
seems to be, that as such residents and taxpayers of the county, they
have the right of submitting the question of incorporation, and of
electing the necessary offic'ers to perform the duties of the incorporation
when organized, at the expense of the county.of which they are residents.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Irrigation Districts, Creation Of.
Board of County Commissioners, Action on Petition, Irrigation Districts.
I.
In the matter submitted the Board of County Commissioners are concerned only with the sufficiency of the petition
filed, and as to what lands should be considered in the creation
of the district.
2.
Sections I and 2 of the Act state what must be included'
in the petition.
3. The bounda~ies of the district are limited only by the
lands which are ·susceptible of irrigation from the source of
water supply and system of irrigation work:;, which will belong
to the association when the district is created.
4. Only the tracts' of land which are susceptible of irrigation
should be included in· the district, though these tracts are noncontiguous.
5. The district when created has the same right as an individual to change the point of diversion so long as such change
does not interfere with other appropriators of the water:;.
Helena, Montana,. April 20, 1907.
Hon. John A.Matthews,
County Attorney,
Townsend, Montana.
Dear Sir:I am in receipt of your letter of April 10th, asking certain questions
relative to the law enacted by the Tenth Legislative Assembly (Chapter 70) which provides for the creation and organization of irriga,tion
districts.
The only matters here with which the county commissioners -are
concerned regarding the creation of such districts are to determine
whether the petition filed states the jurisdictional facts, and 'also to
determine what land should be considered in the creation of the district.
Sections 1 and 2 of the Act answer this first question.
The four
principal things required to be stated in the petition are (a) The boundaries of the district, (b) S'ources of water supply, (c) Character of worka,
and (d) Prayer for the creation of the district. This petition shall be
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"a.ddressed to the Board of County Commissioners and shall be signed
by a "majorit~ in number of the holders of title or evidence of title to
lands susceptible of irrigation from a common source and by the ~ame
-system of works, such holders of title or evidence of title representing
a majority in acreage of said land."
The boundaries of the district, by the terms of the Act,. are
limited only by the lands wbich are susceptible of irrigation from the
source of water supply and system of irrigation works which will belong
to the association whell the ditrict is created,. and in determining what
lands are susceptible of irrigation the board should take into account
only those tracts of land which can 'be irrigated. For example, if only
forty acres out of a one hundred and sixty acre tract can be irrigated,
only that forty acres should be counted .. the other one hundred and
twenty acres which. cannot be irrigated is not considered as, included
within the district, though it may be within th'e exterior boundaries
thereof. And where the district consists of non·contiguous tracts of
land,. about the only manner of determining the boundaries is by giving
a description of the particular tracts of land which may be irrigated.
The petition should state somewhat specifica]],y, the particular sources
of water supply and the point.s of diversion,. in order that the board
may determine therefrom what lands are susceptible of irrigation or
may be made so by the construction of proper ditches and laterals. Thii:!
may not be a specific requirement to be inserted in a petition,. but it
will be an aid to the board if it is so inserted. The board, at the hearing,
wiII have to ('0.t~rmine from the evidence or from any knowledge which
it may have from any souree, as to what tracts of land may be irri·
gated and when it has once determined this question, it can easily
ascertain from the assessment rolls for the year last preceding whether
a majority of the hoJ.ders of title and representing a majority in acreage
have signed the petition.
These questions of fact are largely within
the discretion of the board.
I understand one of the questions submitted by you to be as to the
right of the board to take intoconsirleration lands lying above tb;e
main canal' but which may be irrigated from a stream which is crossed
by the main canal. If this stream so crossed is one of the sources of
water supply and the company owns any water from that stream,
either by appropriation or by purchase with stock, or otherwise, it may
then use that water,. diverting it from any point on this stream necessary to conduct the water to the land desired to be irrigated, and such
lands may then become a part of the district In these matters the
district would have the same right as an individual to change the place
of diversion to a point higher up the stream when necessary, so long
as it did not interfere with the rights of other appropriators.
The form of petition attached to your letter (the one consisting
-of two pages) states all of the jurisdictional facts when the boundaries
are inserted but we would suggest that, for the purpose of aiding the
board, that in the first paragraph on the second page of the petition,
you name the tributaries or streams which will be crossed by the canal
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and which are to constitute a source of wate~ supply.
Yours very truly,
ALBERT J. GALEN,
Attorney GEmeral.

Gambling Law, 1907, Construed.
Principal, agent or employee who carries on, etc., for money
etc., i3 liabIe.
Playing for treats, etc., when it is expressly or impliedly
understood that the loser must pay is gambling; if no such
express or implied understanding it would be merely amusement
and not gambling.
Certain enumerated games are prohibited' absolutely, even
for ,amusement. in certain place3 of business.
Social clubs exclusively for members and not for profit are
not such places of business.
Helena, Montana, April 23, 1907.
O. M. Harvey, Esq.,
County Attorney!.
Livingston, Montana,
Dear Sir:Your letter of the 8th, inst., has been received and contents carefully noted, in which you present for decision by this office certain
questions arising with respect to the' operation and effect of the new
anti-gambling statute. Your questions relate to the one subject and
for our purpose are better united and stated as one. You ask a construction of section one of the new law, and inquire whether playing,
or permitting the playing, of the games prohibited, in any saloon, beer
hall, bar room, cigar store, or other place of business, or any place
where drinks are sold or served, is, in itself, a violation of the law,
without reference to what the game may be played for, and, in the
event such is the interpretation, who are punishable? In order to fully
answer the question presented, it is necessary to fully analyze and
apply the language used in Section I. of the Act (Chapter lUi, Laws of
1907), and for this purpose we will separate the provisions of said
section into two parts for' the purpose of better understanding and
determining the legislative intent.
I. The first part of said section I. reads as follows:
"Any person who carries on, opens or causes to be opened,
or who conducts or canses to be -conducted, or operates or
runs, as principal. agent or employee, any game of monte, don do,
fan tan, tan, studhorse poker, craps, seven and a half, twentyone, faro. roulette, draw-poker, or the game commonly called
'round-the-table poker, or solo, or any banking or percentage
game, or any game commonly known as a sure thing g~me, or

